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HIROKO OZAKI 


JuLy 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Watrter, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 2691] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2691) for the relief of Hiroko Ozaki, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE OF THE BILL 


The purpose of the bill is to grant to the minor child to be adopted 
by citizens of the United States the status of a nonquota immigrant 
which is the status normally enjoyed by the alien minor children of 
citizens of the United States. 


GENERAL INFORMATION 


The beneficiary of the bill is a 15-year-old native and citizen of 
Japan, who presently resides in that country. The beneficiary’s sister 
was asia to a major in the United States Army and the couple 
presently reside at Fort Gordon, Ga., where Major Smith is presently 
stationed. The couple has one adopted son, and desire to have the 
beneficiary enter the United States. Major and Mrs. Smith plan to 
adopt the beneficiary. 

A letter, with attached memorandum, dated November 19, 1957, 
to the chairman of the Senate Committee on the Judiciary from the 
Commissioner of Immigration and Naturalization with reference to 
the case, reads as follows: 
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DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., November 19, 1957. 
Hon. James O. East.anp, 
Chairman, Committee on the Judiciary, 
Inited States Senate, Washington, D. C. 


Dear Senator: In response to your request for a report relative to 
the bill (S. 2691) for the relief of Hiroko Ozaki, there is attached a 
memorandum of information concerning the beneficiary. This memo- 
randum has been prepared from the Immigration and Naturalization 
Service file relating to the beneficiary by the Atlanta, Ga., office of 
this Service, which has custody of this file. 

The bill would grant nonquota status to the alien child pursuant to 
sections 101 (a) (27) (A) and 205 of the Immigration and Nationality 
Act, by providing that the child shall be considered the natural-born 
alien child of United States citizens. 

As a quota immigrant the child would be chargeable to the quota 
for Japan. 

Sincerely, 
J. M. Swine, Commissioner. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE HIROKO OZAKI, BENE- 
FICIARY OF S. 2691 


Information concerning this case was obtained from Maj. 
and Mrs. Jack E. Smith, the prospective adoptive parents 
of the beneficiary. 

Hiroko Ozaki is a 15-year-old girl, a native and citizen of 
Japan, who was born on August 18, 1942, at Sasebo, Kyushu, 
Japan. She has never been in the United States. She is 
presently residing at Sasebo with her older brother, Satoru 
Ozaki, and is attending school in that city. She is not em- 
ployed and is partially supported by the prospective adoptive 

arents, one of whom, Mrs. Jack E. Smith, is her sister. 

er father is deceased and her mother, Mrs. Tame Osaki, 
resides in Sasebo, Japan. Mrs. Ozaki has consented to the 
adoption of the beneficiary. 

Maj. Jack Edwin Smith was born on July 20, 1921, at 
Newton, Kans. He was married to Fuiko June Ozaki on 
April 12, 1951, at Tokyo, Japan, and they have an adopted 
male child, age 3, who resides with them. Major Smith was 
previously married to Ruth Leggett. They have one son 
who is living with hismother. This marriage was terminated 
by divorce in 1945. Major Smith is stationed at Fort 
Gordon, Ga., and his salary is $8,750 per annum. He has 
stated that his assets are valued at $35,000. Major Smith 
entered the United States Army in 1940 and was commis- 
sioned a second lieutenant on August 26, 1942. He has 
served overseas in Europe, Alaska, Japan, and Korea. His 
mother and father reside at Newton, Kans. 

Mrs. Smith was born at Nagasaki, Japan, on December 11, 
1927. She was previously married in Japan and it termi- 
nated due to the death of her husband. No children were 
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born of this marriage. She is unemployed and is dependent 
upon her husband for support. Mrs. Smith became a United 
States citizen by naturalization on November 11, 1954, at 
Phoenix, Ariz. 

A petition executed by Mrs. Smith for fourth preference in 
the issuance of a quota immigrant visa to the beneficiary was 
approved by this Service on May 21, 1956. 


Senator Barry Goldwater, the author of the bill, submitted the 
following information in support of the bill: 


Unitrep States SENATE, 
Washington, D. C., November 27, 1957. 
Hon. James EASstTLanp, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 

Dear Jim: It is my understanding that action will be taken on S. 
2691, which I introduced in behalf of Hiroko Ozaki, when Congress 
convenes in January. 

Miss Ozaki is the sister of Mrs. Jack E. Smith, whose husband 
I have known well for quite some time. I feel that, should this 
measure receive favorable action, Major and Mrs. Smith are unequiv- 
ocally qualified to care for this young girl, both financially and 
morally, and it is my earnest hope that this bill will be passed by the 
Congress. 

Sincerely, 
Barry GoLpwaTEr. 


JANUARY 9, 1958, 
To Whom It May Concern: 

It has come to my attention that Maj. and Mrs. Jack E. Smith are 
attempting to adopt Hiroko Ozaki. 

I have known Major and Mrs. Smith for a considerable length of 
time and have the utmost respect and highest regard for him. His 
integrity and reputation are above reproach. 

Since July 1957, Major Smith has served as chief of training divi- 
sion, G-3, Fort Gordon, Ga., and is financially and morally capable of 
providing proper ¢are for this child. 

Any assistance you might offer Major and Mrs. Smith relative to 
this matter will be most appreciated. 

Sincerely, 
Raymonp O. Wotrs, 
Lieutenant Colonel, GS (Infantry), Assistant Chief of Staff, G-8. 





Unrrep States Army Arctic Test Boarp, 
APO 738, Seattle, Wash., August 9, 1957. 
To Whom It May Concern: 

During the past 2 years, Maj. Jack E. Smith was assigned to the 
organization which Icommand. During this time I had the privilege 
of becoming personally acquainted with him and his family, both 
officially and socially. 
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I know him to be a responsible man of excellent morals, character, 
and decorum. He is entirely loyal and trustworthy. Having an 
even temperament and pleasing personality, he makes many friends 
and is esteemed by his associates. He has exercised sound judgment 
and common sense in his actions and decisions. 

Yours truly, 
Puiuip F. Hoover, 
Colonel, Artillery, President. 


The committee received the following additional information from 
the adoptive father of the beneficiary of this bill: 


Heapquarters, Fort Gorpon, 
Fort Gordon, Ga., June 28, 1958. 
Hon. Emanvet CEtter, 
Chairman, House Judiciary Committee, 
House of Representatives, Washington, D. C. 


Dear Mr. Cetier: With reference to your letter dated June 13, 
1958, in the matter of Hiroko Osaki, beneficiary of Senator Goldwater’s 
bill, S. 2691, and your recommendation that her adoption decree be 
obtained in a Japanese court. We have attempted to get either a 
temporary writ or a permanent adoption through the local courts in 
Alaska, Kansas, Arizona, and Georgia. Legal opinions by the 
judges and lawyers concerned has been that there is no way possible 
for any court in the United States to assume jurisdiction over a child 
not presently living in that State, which, in effect, rules out any 
adoption from this side. 

In the matter of an adoption in Japan, the following information is 
not official, but is true to the best of my knowledge. In Japan the 
only proceedings necessary for an adoption would be to make an entry 
in the family register, which would remove her from the present family 
register and enter her as being adopted by myself. This would 
probably require my presence in Japan which would be almost 
impossible. This family register is an official family history and 
could. be likened to our recording birth and other dates in the family 
Bible, except that it is kept by the registrar of records in each village 
or town. 

Attached as enclosure No. 1 is a certificate of consent for adoption of 
Hiroko dated November 27, 1955, signed by both mother and father 
(the father has since deceased), which may have the desired effect of 
indicating to the Judiciary Committee that it is our honest intent to 
adopt Hiroko, and the reasons we have not are not through any fault 
of our own, but rather a result of the legal difficulties connected to such 
a ae 

incerely yours 
- ' Jack E. Smirn, 


Major, GS AC of S G-2. 
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NoveMBER 27, 1955. 
To Whom It May Concern: 

This is to certify that we, Shoemon Ozaki and wife, Tame Ozaki, 
are the parents of Hiroko Ozaki who is 13 years of age, and we do 
hereby give our consent for the adoption of our said daughter, Hiroko 
Ozaki, to Jack E. Smith, a national of the United States of America, 
and his wife Fuiko Smith. 

Signature and seal of Assentient: 

Father: SHoremon OzakI, 

Mother: Tame Ozaki, 
Address: care of Kanetake, 13 Yamate-cho, 

Sasebo City, Nagasaki Pref. 


NoOvEMBER 27, 1955. 


This is to certify that the foregoing translation is true and correct 
to its Japanese original, to the best of my knowledge. 
s/Nobuaki Kawaguchi, 
t/Nospuak1 Kawacucat, 
Sasebo EIBUNSHA Translation Serre 
80 Minato-machi, Sasebo City, Japan. 
This is a true copy. 
Jack P. Smits, 
Maj. G. S., 060347. 


The committee, having considered all the facts in this case, is of the 
opinion that S. 2691 should be enacted and accordingly recommend 
that the bill do pass. 5 
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MISS SUSANA CLARA MAGALONA 


Juty 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Watrer, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany 8S. 2860] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2860) for the relief of Miss Susana Clara Magalona, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to grant the status of permanent residence 
in the United States to Miss Susana Clara Magalona. The bill pro- 
vides for an appropriate quota deduction and for the payment of the 
required visa fee, 

GENERAL INFORMATION 


The beneficiary of the bill is a 36-year-old native and citizen of the 
Philippine Islands who first entered the United States on September 
18, 1946, as a student. Her status was subsequently changed to that. 
of a visitor on October 28, 1948, and to that of an accredited official 
of a recognized foreign government on August 12, 1949, based upon 
her position with the Philippine Government as a cultural assistant. 
On January 16, 1952, the beneficiary reentered the United States in 
the same status after having been abroad for several months. The 
beneficiary departed from the United States on July 12, 1957, and 
returned on September 18, 1957, again as an accredited official of a 
recognized foreign government. ‘The beneficiary is a member of a 
prominent Philippine family and her father has been a member of the 
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Philippine Senate for 14 years and the House for 8 years. The bene- 
ficiary is a graduate of the University of Manila and has several 
postgraduate degrees. In the United States, she is a graduate of 
the Juilliard School of Music. The beneficiary, in her own country, 
is a foremost concert singer, musician, and actress, and in this countr 

has received offers for concert, television, theater, and movies. if 
the beneficiary’s status is adjusted to that of a lawful permanent 
—"* she will be in a position to further her career in or chosen 

eld. 

A letter, with attached memorandum, dated January 2, 1958, to the 
chairman of the Senate Committee on the Judiciary, from the Com- 
missioner of Immigration and Naturalization with reference to the 
case, reads as follows: 

DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., January 2, 1958. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator: In response to your request for a report relative 
to the bill (S. 2860) for the relief of Miss Susana Clara Magalona, 
there is attached a memorandum of information concerning the 
beneficiary. This memorandum has been prepared from the Immigra- 
tion and Naturalization Service files relating to the beneficiary by 
the New York, N. Y., office of this Service, which has custody of 
those files. 

The bill would grant the beneficiary permanent residence in the 
United States upon payment of the required visa fee. It would also 
direct that one number be deducted from the appropriate immigration 

uota. 
" The beneficiary is chargeable to the quota for the Philippines. 
Sincerely, 
J. M. Swine, Commissioner. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE MISS SUSANA CLARA 
MAGALONA, BENEFICIARY OF 8. 2860 


The beneficiary, Susana Clara Magalona, who was born on 
August 17, 1921, is a native and citizen of the Philippines. 
She is unmarried and resides in New York City. Her 
marriage to Carlos Ledesma, a Filipino citizen, on March 31, 
1940, was terminated by divorce in August 1947. Miss Maga- 
lona attended the Juilliard School of Music in New York 
City for 2 years and is presently a student at the Herbert 
Berghoff Drama School. She is supported by monthly con- 
tributions from her family in the Philippines amounting to 
approximately $250. Her assets total about $5,000. She 
has no relatives in the United States. Her parents, 2 sisters, 
and 2 brothers are citizens and residents of the Philippines. 

The beneficiary first entered the United States as a 
student on September 18, 1946. Her status was subsequently 
changed to that of a visitor on October 28, 1948, and to that 
of an accredited official of a recognized foreign government 
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on August 12, 1949, based upon her position with the 
Philippine Government as a cultural assistant for which she 
received no salary. Miss Magalona reentered the United 
States in the same status on January 16, 1952, after having 
been abroad for several months. Deportation proceedings, 
which were instituted against her on July 7, 1955, were 
ordered terminated on April 5, 1956, on the ground that she 
had not violated her nonimmigrant status as a duly accredited 
official of a foreign government, notwithstanding the fact 
that after entry she formed the intention of abandoning her 
foreign residence and taking up residence in the United 
States. This decision was affirmed by the Board of Immi- 
gration Appeals on July 13, 1956. The beneficiary departed 
from the United States on July 12, 1957, and returned on 
September 18, 1957 at which time she was again admitted for 
the duration of her status as an accredited official of a recog- 
nized foreign government. On November 21, 1957 the 
Department of State informed this Service that they were 
advised by the Philippine Embassy that the beneficiary’s 
anurans was terminated in November 1956 but that 
they had neglected to furnish a termination notice at an 
earlier date. Deportation proceedings are therefore being 
instituted against the beneficiary on the ground that she 
has failed to maintain her nonimmigrant status. 

Miss Magalona was also the beneficiary of private bill H. R. 
4240 in the 84th Congress, upon which no action was taken. 
H. R. 1355, introduced in her behalf on January 3, 1957, was 
tabled by the House Judiciary Committee on May 9, 1957, 
following a hearing before the Subcommittee on Immigration 
and Nationality. 


_ Senator Irving M. Ives, the author of the bill, submitted the follow- 
ing information in support of the bill: 


Unitep States Senate, 
ComMMITTEE ON ForEIGN RELATIONS, 
March 7, 1958. 
Hon. James O. Eastuanp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Senator: I am writing to express my personal interest in 
the case of Miss Susana Clara Magalona, for whose relief Senator 
Ives, of New York, had introduced private bill S. 2860 during the 
last session of Congress. 

Miss Magalona was born in the Philippines, the daughter of the 
late Senator Enrique Magalona. She entered the United States as a 
student on September 18, 1946, but has had her status adjusted a 
number of times. Inasmuch as she has spent almost 12 years in this 
country studying and working, she is very reluctant to return to the 
Philippines since most of her interests and friends are now in the 


‘United States. In addition, her family spends very little time in the 


Philippines since the death of her father and they find it very difficult 
to help her financially. She hopes to embark on a career as an actress 
in the event she is granted permission to remain here permanently. 
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It is my understanding that many noted personalities have expressed 
a willingness to assist Miss Magalona in her attempts to secure 
permanent residence. She is held in high esteem by a number of 
ene citizens; I, myself, have known her for a number of years 
and feel she will be an asset to the United States in view of her fine 
character and background. 

I, therefore, recommend the enactment of S. 2860 and hope that 
such action will be taken during the present session of Congress. 
You can be assured that your efforts to be of assistance in obtaining 
favorable Passage of this legislation in the Senate will be deeply 
appreciated by me, 

Vith thanks for your kind attention to this matter and with every 
good wish, I remain 

Sincerely yours, 
Joun F, Kennepy. 





MeEMORANDUM IN Re S. 2860 sy Mr. Ives ror tHe ReEwier or 
Miss Susana Ciara MAGALONa 


The beneficiary, Miss Susana Clara Magalona, has been in this 
country for very close to 12 years. This stay has been continuous 
except for 3 short trips abroad, together totaling less than 1 year. 
Despite her long stay in this country she has been served with an 
order of deportation which has been stayed pending action on this 
private bill. 

As will further appear in this memorandum, she is not entitled to 
administrative relief solely because of favorable consideration extended 
to her by our own State Department because of services rendered to 
our Government by her and her family for which they have been 
officially cited. Without this special consideration, she would long ago 
have received stattis.as a permanent resident. Because of this special 
consideration, her only remedy is by private bill, 


PERSONAL HISTORY 


Miss Susana Clara Magalona was born in the Philippines. She is 
a member of a most socially prominent family in the Philippines. 
Her father is Senator Enrique Magalona, a Member of the Senate for 
14 years and a Member of the House for 8 years. During all of her 
life in the Philippines she has been a national of this country, leaving 
just at the time of Philippine independence. Her services and her 
oe services. to the United States are detailed under separate 

eading. 

She is a graduate of the University of Manila and has postgraduate 
degrees in music, English literature, and drama. She taught English, 
Spanish, and French in private schools in the Philippines. 

In this country she is a graduate of the Julliard School of Music 
and of the Berghoff Actors Studio. 

She was, in her own country, a foremost concert singer, musician, 
and actress. She has given concerts and appeared at over a dozen 
official entertainments given by our Embassy and military officials 
for our soldiers and citizens in the Philippines. 

She has not been permitted under our immigration regulations to 
= performances in this country although she has received offers 

or concert, television, theater, and movies. 
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HISTORY OF PREVIOUS PRIVATE BILLS 


S. 2860 (Mr. Ives) was introduced on August 26, 1957. 

Previously H. R. 4240 was introduced February 18, 1955. It was 
not reached in the 84th Congress. <A successor bill was introduced 
in the 85th Congress, H. R. 1355. This bill was reached late last 
year at an early Monday morning meeting of the House Subcommittee 
on Immigration. Unfortunately the meeting took place at the time 
when funeral services were being held for a prominent Member of the 
Congress. Neither Senator Kennedy, Chairman Celler, Congressman 
Albert Thomas, Eugene Keogh, Edna Kelly (all personal friends of 
many years standing of the beneficiary) attended the subcommittee 
hearing. The bill was reported unfavorably solely because Miss 
Magalona had at that time the courtesy status of an unpaid cultural 
assistant to the Philippine Embassy given to her with the cooperation 
of our State Department. 

After the unfavorable report, Mr. Walter was advised that this 
was the young lady about whom he had received communications 
not only from the aforementioned members but also from— 

General Douglas MacArthur. 
President Garcia of the Philippines. 
Ambassador Romula of the Philippines. 
Mr. Elizalde, former Philippine Representative in the House. 
Bishop Fulton Sheen and others. 
Mr. Walter suggested that the bill be restarted in the Senate since 
reconsideration in the House was impossible so close to adjournment. 


IMMIGRATION STATUS 


Miss Magalona first arrived in this country on September 18, 1946. 
She entered as a student, her matriculation at Juilliard School of 
Music having been arranged by representatives of our Government in 
the Philippines. On graduation from Juilliard, her status was changed 
to visitor (October 28, 1948) on a temporary basis. She enrolled at 
the Herbert Berghoff Drama School in New York City. The immi- 
gration authorities promptly advised her that such enrollment was 
inconsistent with her status as a visitor. Further, the drama school 
was not an accredited school and she could not revert to the status 
of student. Official proceedings for deportation were commenced. 
She appealed to her Embassy. The Embassy promptly took the mat- 
ter to our State Department. Representations were made of the great 
services rendered to our Government by Miss Magalona. The State 
Department requested the Department of Justice to give her the 
status of cultural assistant to the Philippine Embassy. This was 
done in February of 1949. To hold this status, from time to time, 
Miss Magalona translated unofficial magazine, newspaper and other 
communications from French, Italian, and Spanish to English. In 
addition to being a fine musician and singer, she is proficient in many 
languages. 

During this period she made a 3-month study trip to Europe. 

During this period, her father, Senator Magalona, came to this 
country on an official visit for our ECA in connection with the United 
States Government’s Agricultural Land Distribution Act of which he 
was our sponsor and administrator in the Philippines.. He suffered a 
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heart attack here and was confined in our hospitals for many weeks, 
Miss Magalona accompanied him on his return trip to the Philippines, 
She returned within a few months to continue her studies. 

Despite the fact that she was an accredited official of the Philippine 
Government this status was recognized by the Immigration authorities 
as merely a courtesy status. She was required to report each month. 

When her studies were finally completed, deportation proceedings 
were again commenced. She told the immigration authorities that 
because of her father’s illness, her family had dispersed and her 
parents were aie little time in the Philippines. Further, many 
opportunities had been offered her on the stage, opera, and films. 
She desired, therefore, to become a permanent resident of the United 
States and to obtain citizenship here. All her roots and all her friends 
were now in this country. 

It was suggested by the immigration authorities that she seek 
relief by private bill and thus stay her deportation. Nevertheless 
after H. R. 4240 was introduced it was ruled that such introduction 
constituted a violation of her status as an accredited official. An 
order of deportation was entered and a hearing held. Through the 
intercession of the Embassy, the State Department and the Attorney 
General, it was finally ruled by the Board of Immigration Appeals on 
July 13, 1956, that she could remain as an accredited official but only 
until her private bill was acted upon. 

When H. R. 1355 was inadvertently reported unfavorably, she left 
the country for several weeks and reentered as an accredited official 
in order to preserve that status. 

Upon her return, the Philippine Embassy was requested to by our 
immigration authorities and did officially advise our State Depart- 
ment that her employment as an unpaid cultural assistant was ter- 
minated. The immigration authorities then wrote her on December 
11, 1957: 

“In view of the above, it appears that you are presently residing 
in the United States in an unlawful status. Your departure from the 
United States by January 11, 1958, will be satisfactory.” 

The immigration authorities unofficially advised Miss Magalona 
that since the record indicated that she had been faithful and truthful 
in reporting, the case would be set down for final deportation order, 
but that such order would be stayed until final action on S, 2860. 

That is her present status. If her private bill is not passed, the 
immigration authorities have no alternative except to deport her 
even though she has been in this country for almost 12 years. 


SPECIAL EQUITIES—SERVICES TO OUR COUNTRY 


Miss Magalona’s application is an exceptional one in view of the 
service rendered by her and her family to our Government during 
World War II and particularly during the Japanese occupation. 

Her father, Enrique Magalona, was a member of the Philippine 
Government for 20 years and a firm friend of the United States. 

President Garcia of the Philippines, in a letter to President Eisen- 
hower, dated July 13, 1956, states: 

“Senator Magalona is a veteran in the Philippine Senate. During 
the occupation, he was one of the leaders who refused to sign the non- 
resistance pledge and rejected participation in the puppet government, 
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“Miss Magalona is of excellent personal character. I sincerely 
believe that she possesses all of the qualities necessary to make a good 
permanent resident of the United States. She is an accomplished 
artist and a permanent residence in this country would enable her to 
exploit her talents and improve herself in the several opportunities 
now available to her in your cultural and theatrical centers.” 

Further, Senator Magalona was of great assistance to our country 
in many Government endeavors and particularly as the author and 
sponsor of our ECA sponsored Agricultural Land Distribution Act. 
(See New York Times, November 23, 1948; Evening News (Philippine) 
August 30, 1951.) He is recognized in the Philippines as a foremost 
friend of the United States. 

Ambassador Carlos P. Romulo, of the Philippines, has written at 
length to the President on Miss Magalona’s behalf. He states— 

“Of my personal knowledge, I know that her father was one of the 
Members of the Philippine Senate who refused to collaborate with the 
puppet government during the Japanese occupation. As a member 
of the Philippine Senate, he was the author of the Agricultural Land 
Distribution Act.” 

More important than the above is the fact that during the entire 
occupation, Miss Magalona served as a volunteer nurse in the hospital 
for our interned troops and citizens and for a long period in the 
contagious wards. 

Her family rendered financial, medical, and other assistance to our 
internees. All of this is commented upon by Maj. Gen. George F. 
Moore, commanding general, Philippines, in citing Miss Magalona— 
“for outstanding services rendered by you and your family—to the 
cause of the United States—during the war.” 

It should also be considered that because of the family loyalty 
to the United States, their property and holdings were confiscated. 
Senator Magalona and his sons were members of the underground 
resistance movement. Her brother, Captain Magalona, participated 
in the “Death March” in Bataan. 

These services were recognized by Gen. Douglas MacArthur and 
Admiral Nimitz both of whom visited at the Magalona home. 

General MacArthur wrote her last July: 

“Dear Susan: I will be glad to help you secure enactment of your 
American residence bill. I believe I can do more by calling up those 
concerned than through the medium of a formal letter. * * 

“When you write send my affectionate regards to your parents.” 

Cardinal Spellman on his annual visits to the Philippines is a guest 
at the Magalona home. On his last visit, he was tendered his only 
official luncheon reception by the Magalonas. 

Bishop Fulton J. Sheen has written the President on Miss Maga- 
lona’s behalf. He stated: 

“Miss Magalona has been known to me for 6 years and I vouch for 
her character and integrity, and believe that any special consideration 
given to her would be not only deserving but also add good quality to 
our citizenry.” 

Senator John Kennedy, of Massachusetts, and his family have 
known Miss Magalona for several years. He has written a warm 
letter to the President on her behalf. 
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HARDSHIP 


As previously related, Miss Magalona and her family have suffered 
indignities, iliness, and great financial loss because of their loyalty 
and devotion to this country. These cannot be particularized in a 
memorandum. But Ambassador Romulo and former Resident Com- 
missioner Elizalde, now in Washington, would be happy to testify in 
this regard. 

When she originally came to this country, she was supported by 
monthly contributions from her family of approximately $400. Be- 
cause of the constantly declining rate of exchange, it has become im- 
possible for her family to continue to support her. The sum of $400 
is today more than the entire cost of maintaining her family, servants, 
and household in the Philippines and in Spain where they spend a 
great part of the time cause of her father’s health. 

Because of her nonimmigrant status, she has never been permitted 
to work here although she has received fabulous offers in the theater. 
She has lived on smaller and smaller contributions from her family and 
from the sale of her jewelry from time to time. 

Most important, however, is the fact that after 12 years all her roots, 
all her ties, and friendships are here in the United States. Her family 
spends less and less time each year in the Philippines. She no longer 
has any ties there. 

She has spent 12 years in preparation for a career in music and the 
theater. Her opportunities are all bere; none in the Philippines. 
She has even been denied the privilege of giving free concerts and 
performances here because of actors and concert artists union restric- 
tions. 

It would be an extreme hardship to deny her private bill relief. 


NO ADMINISTRATIVE RELIEF AVAILABLE 


All possibilities of administrative relief by adjustment of status 
have been explored through the personal intervention of the Attorney 
General of the United States. His experts have examined all the 
provisions of chapter 12 of the Immigration and Nationality Act as 
well as the act of September 12, 1957. They have ruled that she is 
not entitled to administrative relief. 

It should be noted that the injustice of her present position results 
solely from the special consideration shown to her by our Government 
because of her services during the war. 

If we had not been willing to help her by giving her the courtesy 
status of accredited official 4 a would long ago have achieved perma- 
nent residence by adjustment of her status from visitor to permanent 
resident under United States Code Annotated, section 1254 (a) (1) 
or (2). But the fact that she had a nonimmigrant status as an ac- 
credited official of the Philippine Government from 1949 to 1957 
has precluded her from ever receiving administrative relief. 

She has seen many of her countrymen receive this consideration 
during that period while she has been denied this relief because of the 
courtesy status generously given to her. 

It should also be noted in this connection that the immigration 
quota for the Philippines has been mortgaged up to 1963 mainly as a 
result of private bills and adjustment of status. (See letter of Mr. 
Welch, September 19, 1957 to Hon. Edna F. Kelly.) 
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The beneficiary, Miss Magalona, respectfully requests favorable 
consideration by your committee of S. 2860 for the reasons set forth in 
this memorandum, and more especially because of the exceptional and 
extremely unusual hardship which would result from her deportation. 
She also respectfully requests that consideration be given to the 
exceptional services rendered by her to this country. 

Respectfully submitted. 

Susana Ciara MaGaLona. 


Mr. Coudert, the author of a companion bill (H. R. 1355), also 
recommended the enactment of this legislation. 

Upon consideration of all the facts in this case, the committee is 
of the opinion that S. 2860 should be enacted and accordingly recom- 
mends that it do pass. 
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Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. Res. 636] 


The Committee on the Judiciary, to whom was referred the resolu- 
tion (H. Res. 636) for the relief of H. M. Nelson Co., Inc., having 
considered the same, report favorably thereon without amendment 
and recommend that the resolution do pass. 

This resolution is merely to refer H. R. 6234, a bill for the relief of 
H. W. Nelson Co., Inc., of Trenton, N. J., to the United States Court 
of Claims for the findings of fact and report its conclusion to the Con- 
“fer Your committee is of the opinion that it is a case that should 

e referred to the court and, therefore, recommend favorable consid- 
eration of the resolution. 


[H. R. 6234, 85th Cong., Ist sess.] 
A BILL For the relief of the H. W. Nelson Company, Incorporated 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of the Treasury is authorized and directed to pay, 
out of any money in the Ticostive not otherwise appropriated, 
to the H. W. Nelson Company, Incorporated, Trenton, New 
Jersey, the sum of $82,106.86. The payment of such sum 
shall be in full settlement of all claims of such corporation 
against the United States for— 

(1) refund of amounts alleged to have been wrong- 
fully assessed and collected by the United States with 
respect to the Federal income-tax liability of such cor- 
poration for the fiscal year ending August 31, 1941; and 

(2) interest on such amounts. 

No part of the amount appropriated in this Act in excess of 
10 per centum thereof shall be paid or delivered to or re- 
ceived by any agent or attorney on account of services ren- 
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dered in connection with this claim, and the same shall be 
unlawful, any contract to the contrary notwithstanding. 
Any person violating the provisions of this Act shall be 
deemed guilty of a misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000. 


Treasury DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, June 11, 1958. 
Hon. EManvet CrELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. CuarrMan: This is in response to your request of 
April 10, 1957, for the views of this Department on H. R. 6234 (85th 
ae ist sess.), entitled ‘A bill for the relief of the H. W. Nelson 

o., Inc.” 

H. R. 6234 would direct the Secretary of the Treasury to pay to 
the H. W. Nelson Co., Inc., Trenton, N. J., the sum of $82,106.86 
in full settlement of all claims of such corporation against the United 
States for refund of amounts, with interest thereon, alleged to have 
been wrongfully assessed and collected by the United States with 
respect to the Federal income-tax liability of such corporation for the 
fiscal year ending August 31, 1941. 

The rather involved facts of this case are presented in detail in an 
attached technical memorandum. In substance, the bill would refund 
to the Nelson Co., with interest, amounts paid by Nelson Co. in 
partial satisfaction of its tax liability for the taxable year ending 
August 31, 1941. 

In 1941 the Nelson Co. received a large amount in settlement of 
litigation concerning a contract for the construction of certain rail- 
road property. This construction contract was commenced in 1928 
and was completed in 1931 at a substantial loss. The Nelson Co. 
reported the major portion of the litigation proceeds received in 1941 
as gross income for the taxable year ended August 31, 1941. Sub- 
sequently, the Nelson Co. claimed that it was entitled to carry over, 
as a deduction against such 1941 income, the loss sustained on the 
completion of the contract in 1931. The Internal Revenue Service 
has determined that there is no legal basis for the taxpayer’s claim 
and that the ‘‘completed contract’’ method of reporting income, which 
was employed by the Nelson Co., does not entitle it to carry over, as 
a deduction against 1941 income, any loss sustained on the completion 
of the contract in 1931. 

Moreover, the Service has determined that a large portion of the 
construction expenses which the Nelson Co. now claims as a deduction 
against income received in 1941 was not in fact incurred by the Nelson 
Co. Due to financial difficulties in performing the construction. con- 
tract; the Nelson Co. transferred its assets and frabilities to the Nelson, 
Chase & Gilbert Co. effective as of December 31, 1928. The stock of 
the latter company was issued one-half to the sole shareholder of the 
Nelson Co. and one-half to other persons who invested new capital 
in the enterprise. The Service has determined that al! equitable 
interests in the construction contract belonged to the Nelson, Chase & 
Gilbert Co. which performed the work on the contract and deducted 
the less on its books when the contract was completed in 1931. 
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On September 22, 1953, the Nelson Co. filed a claim for refund of 
the amount which it had previously paid to the Service and which 
had been credited on its 1941 tax liability. This claim was timely 
filed with respect to the amount of $23,580.72 which had been credited 
against the Nelson Co.’s tax liability on December 12, 1951. The 
claim was also timely filed with respect to certain smaller amounts 
collected from the taxpayer after 1951. However, refund of a large 

ortion of the amount claimed was barred by the statutory period of 
imitations. To the extent not barred by the statute of limitations, 
the Service rejected the Nelson Co.’s claim for refund on its merits. 

On February 1, 1955, the Nelson Co. submitted an offer in com- 

romise of the balance then due on its 1941 tax liability and the 

elson Co. alleged its inability to pay the full tax liability. This 
offer was accepted by the Commissioner of Internal Revenue on 
December 2, 1955, and the amount paid in compromise was substan- 
tially less than the Nelson Co.’s then outstanding tax liability. 

In the light of these facts, the Department does not believe that 
there has been an overpayment of tax by the taxpayer. Moreover, 
it should be noted that recovery of a large portion of the amount this 
bill would give to the taxpayer was barred by the statutory period of 
limitations prior to the time the taxpayer filed a claim for refund in 
1953. Congress has determined it to be a sound policy to include in 
the revenue system a statute of limitations, by the operation of which, 
after a period of time, it becomes impossible for the Government to 
collect. additional taxes or for the taxpayer to obtain refund for tax 
overpayments. The granting of special legislative relief where a refund 
of taxes is not claimed in the time and manner prescribed by law 
constitutes a discrimination against other taxpayers similarly situated. 

In view of the foregoing, the Department is opposed to the enact- 
ment of H. R. 6234. 

The Bureau of the Budget has advised the Treasury Department 
that there is no objection to the presentation of this report. 

Sincerely yours, 
Dan Txroop Smits, 
Deputy to the Secretary. 


TECHNICAL MEMORANDUM RE H. R. 6234 (85TH CONG., 1ST SESS.) 


H. R. 6234 would direct the Secretary of the Treasury to pay to 
the H. W. Nelson Co., Inc., Trenton, N. J., the sum of $82,106.86 in 
full settlement of all claims of such corporation against the United 
States for refund of amounts, with interest thereon, alleged to have 
been ee assessed and collected by the United States with 
respect to the Federal income-tax liability of such corporation for the 
fiscal year ending August 31, 1941. 

The Nelson Co.’s claim is based on the tax treatment of amounts 
received by it in 1941 from the settlement of the litigation reported 
in Grand Trunk Western R. Co. v. H. W. Nelson Co., Ine. ((C. C. A.-6, 
1941) 116 F. 2d 823). 

The legal issue involved in this case is whether the taxpayer was 
entitled to deduct from the proceeds of litigation received in 1941 
amounts which had been expended in the years 1928 through 1931 on 
the performance of a contract, known as the Birmingham contract, 
for the construction of certain railroad property which was begun in 
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1928 and which was completed in 1931. The Internal Revenue Serv- 
ice determined that the “completed contract” method of reporting 
income, which was employed by the taxpayer, does not entitle the 
taxpayer to carry over ape on the Birmingham contract beyond the 
taxable year in which the contract was completed in 1931, and that 
the proceeds of litigation received in 1941 were properly returnable as 
gross income in 1941 when the liability of the obligor was finally deter- 
mined and the amounts were paid to the taxpayer. 

On June 23, 1943, the Nelson Co. filed a delinquent income-tax 
return for the taxable year ended August 31, 1941. On this return 
there was included as gross receipts the major portion of proceeds 
received in 1941 from the settlement of litigation concerning the 
Birmingham contract. A delinquency penalty was assessed and, 
subsequently, an audit of the return resulted in a deficiency and the 
assessment of an additional delinquency penalty based upon the dis- 
allowance of an amount which the taxpayer had excluded from gross 
receipts. This disallowed exclusion was in an amount equal to 
income accrued on the Birmingham contract which the Commissioner 
had included in the Nelson Co.’s gross income for the taxable year 
ended August 31, 1929, at the time the taxpayer transferred all its 
assets and liabilities to the Nelson, Chase & Gilbert Co. However, 
the examining revenue agent, for some reason not indicated by the 
Service’s records, did not propose to disallow an even larger amount 
which the taxpayer had excluded from gross receipts, This larger 
amount represented costs of the Birmingham contract incurred by the 
taxpayer prior to the transfer of its assets and liabilities to the Nelson, 
Chase & Gilbert Co. Recent examination of this matter indicates 
that the revenue agent probably erroneously allowed the taxpayer to 
exclude this amount from its 1941 gross receipts because there is no 
provision in the Internal Revenue Code which permits the taxpayer 
to carry over a loss sustained on the contract completed in 1931 to 
offset income realized in 1941. The Nelson Co. agreed to the assess- 
ment of the deficiency and the additional delinquency penalty for the 
taxable year ended August 31, 1941, by signing a form 874 on 
August 27, 1946. 

Partial payment of the Nelson Co.’s tax liability for the taxable 
year ended August 31, 1941, was accomplished by crediting amounts 
previously paid by the Nelson Co. in connection with a deficiency 
which had been assessed in 1931 for the taxable year ended August 
31, 1929. On June 7, 1941, the Nelson Co. paid this 1929 deficiency 
which, with interest, approximated $56,000. Subsequently, the 
Service agreed that collection of this amount was barred by the 
statute of limitations. This amount of $56,000 was repaid to the 
taxpayer, with interest, by refunding $19,739.36 directly to the 
taxpayer and crediting the balance on the taxpayer’s outstanding 
1941 tax liability. It appears, however, that the Service erroneously 
refunded $19,739.36 directly to the taxpayer because the ee 
of the balance of the 1929 overassessment left a substantial unpai 
balance of tax liability for the taxable year ended August 31, 1941. 

On September 22, 1953, the Nelson Co. filed a claim for refund of 
the amount which it had paid on June 7, 1941, and which had been 
credited on its 1941 tax liability. This claim was timely with respect 
the amount of $23,580.72 which had been credited against the 
Nelson Co.’s 1941 tax liability on December 12, 1951. The claim 
also appears to have been timely with respect to certain smaller 
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amounts collected from the taxpayer after 1951. As a basis for 
the claim the taxpayer contends that its representatives who prepared 
its 1941 tax return erroneously failed to deduct from the litigation 
proceeds received in 1941 all of the unrecovered costs of the Birming- 
ham contract. The taxpayer contends that the “completed contract”’ 
method of reporting its income permitted it to defer recognition 
of loss or gain for 10 years after the contract was completed until 
the disputed liability of the railroad to pay additional amounts was 
finally determined in 1941. The taxpayer cites no authority for 
this proposition and it appears to be clearly erroneous. The “‘com- 
pleted contract” method of reporting income from a long-term 
contract has been recognized by the income-tax regulations for many 
years. This method does permit the taxpayer to defer recognition 
of gain or loss from the contract until the contract is finally completed 
and accepted. (See Regulation, sec. 1.451-3, promulgated under 
the 1954 code.) However, the Birmingham contract was finally 
completed and accepted in 1931 and none of the undisputed income 
and expenditures could be deferred later than that year. Where 
there is a dispute as to the obligor’s liability, the contested income is 
deferred until the year in which the obligor’s liability is determined 
or until the amount is paid (National Contracting Co. v. Commissioner, 
(C. C. A. 8, 1939) 105 F. 2d 488; Newman and Carey Subway Con- 
struction Co. v. Commissioner, 37 B. T. A. 1163 (1938)). As noted 
previously, however, the examining revenue agent appears to have 
erroneously allowed the Nelson Co. to exclude from income a large 
portion of its own unrecovered costs on the Birmingham contract. 

The major portion of the unrecovered costs of the Birmingham con- 
tract which the Nelson Co. is now attempting to offset against income 
received in 1941 are costs which the Service has determined were not 
sustained by the Nelson Co. Effective as of December 31, 1928, the 
Nelson Co., due to financial difficulties, transferred its assets and 
liabilities to the Nelson, Chase & Gilbert Co. The stock of the latter 
company was issued one-half to the sole shareholder of the Nelson Co. 
and one-half to other persons who invested new capital in the enter- 

rise. The Service has determined that all equitable interests in the 

irmingham contract belonged to the Nelson, Chase & Gilbert Co. 
which performed the work on the contract with its own equipment 
and which treated the contract as its own and deducted the loss on 
the contract on its books when the contract was completed in 1931. 
Although the Nelson Co., because of difficulties in assigning the con- 
tract, maintained a sufficient legal interest in the contract to maintain 
litigation against the railroad, there appears to be no merit in the con- 
tention that the Nelson Co. should be regarded as having sustained 
expenses which in fact were ultimately borne by the creditors and 
stockholders of the Nelson, Chase & Gilbert Co. which became bank- 
rupt during the 1930’s. 

Furthermore, the Nelson Co. submitted to the Service an agreement 
on form 874 for the purpose of effecting a final disposition of the case. 
This agreement was accepted by the Service on June 4, 1948. Again, 
on February 1, 1955, the Nelson Co. submitted an offer in compromise 
of the balance then due on its 1941 tax liability and it alleged inability 
of the company to pay the full tax liability. This offer was accepted 
by the Commissioner of Internal Revenue on December 2, 1955. The 
amount paid in compromise was substantially less than the then out- 
standing tax liability. 

O 
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Juty 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lanz, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 9798] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9798) for the relief of Biaggio D’ Alessandro, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill do pass. ’ 

The amendments are as follows: 

Page 1, lines 5 and 6, strike “Biaggio D’Alessandro, East Boston, 
Massachusetts” and insert “the estate of John V. D’Alessandro”’, 

Page 1, line 5, strike $20,000” and insert “$10,000”. 

Page 1, lines 7 and 8, strike “Biaggio D’Alessandro” and insert 
“estate’’, 

Page 1, line 9, strike “his son, John D’Alessandro” and insert 
‘John V. D’Alessandro’’. 

Page 2, line 3, strike “in excess of 10 per centum thereof”’, 

Amend the title to read: 


A bill for the relief of the estate of John V. D’Alessandro, 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, i8 to pay $10,000 to the estate of John 
V. D’Alessandro in full settlement of all claims against the United 
States based on the death of the said John V. D’Alessandro on 
June 30, 1952, at Fort George G, Meade, Md., while undergoing 
6 weeks’ ROTC summer training. 


39020°—-58 H. Rept., 85-2, vol. 9-13 











2 BIAGGIO D’ALESSANDRO 


STATEMENT 


John V. D’Alessandro entered Boston University in September of 
1949 and became a member of the Reserve Officer’s Training Corps 
at that university. In accordance with letter orders issued by the 
commanding officer of the Massachusetts Military District dated 
May 5, 1952, John V. D’ Alessandro left his home to join other members 
of the ROTC unit at Boston University for 6 weeks’ summer training 
at Fort George G. Meade, Md., beginning on Saturday, June 21, 
1952, and ending August 1, 1952. He arrived at Fort Meade on June 
21, 1952, and was found to be physically fit to undergo ROTC summer 
training. His administrative processing was completed on Sunday, 
June 22, 1952. 

On Monday, June 23, 1952, John V. D’Alessandro began the sum- 
mer training schedule along with his company which was company G, 
Cadet D’ Alessandro performed all of his duties from that date through 
Friday, June 27, 1952, without giving any indication that he was not 
feeling well. However, Friday, June 27, 1952, was a very hot day, 
The temperature rose to 98° at 12:30 p.m. The training for Cadet 
D’Alessandro’s company for that day consisted of conference and 
practical work, including a demonstration of a company in the attack. 
All the instruction for that day was conducted by the 2d Battalion, 
188th Airborne Infantry Regiment. The training was halted at 
3:30 p. m. because of the heat, and the cadets returned to their 
company area. 

As soon as Cadet D’Alessendro got into a truck to return to his 
company area, he complained that he did not feel well and that. he 
wanted to lie down. Another cadet put a poncho under Cadet 
D’Alessandro’s head and bathed his forehead and chest with water 
from his canteen, Upon arrival at the company area, Cadet D’Ales- 
sandro was taken in an ambulance to the station hospital. When he 
reached the hospital, Cadet D’Alessandro was unconscious and nad 
a temperature of 109°. For several hours his temperature ranged 
from 105° to 109°, and at one time reached 110°. Dr. Philip Tumilty, 
a medical consultant from Johns Hopkins University Hospital in 
Baltimore, Md., was called in. He arrived at the station hospital at 
8:30 p. m. and remained with the patient until 2 a. m. on Saturday. 
At about 9 p. m. Friday, the patient began to develop signs of heart 
failure. Dr. Tumility outlined a plan of treatment, which was 
followed. The patient responded to treatment and his temperature 
went down to 103°. He regained consciousness at about noon on 
Saturday, and his temperature ranged from 103° to 107° during that 
day. That night he experienced heart failure at least three times 
but was revived each time. On Sunday the patient was rational 
during most of the day. However late in the afternoon his condition 
took a turn for the worse, and Cadet D’Alessandro died at 10 a. m. 
on Monday, June’ 30, 1952. The death certificate states that the 
cause of death was heatstroke and cardiac failure. 

The report of the Department of ‘the Army shows that there is no 
statute or appropriation under which a payment may be made on 
account of the death of Cadet D’Alessandro, and that report contains 
these words: 


* * * The decedent was not a member of the Armed Forces 
of the United States at the time of his death, and there is no 
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statute or appropriation under which any amount may be 
paid to his parents on account of bis death. 


The report of the Army then goes on to state that it cannot recom- 
mend favorable action on the bill for the reason that there is no basis 
to justify favorable action, and further notes that a special award in 
this case would be discriminatory in that it would not be available to 
other claimants in similar circumstances. However, the committee 
has carefully considered this bill and feels that there is a very good 
basis for legislative relief in this instance. 

This committee feels that the facts of this case provide an adequate 
reason for the United States to assume the responsibility for providing 
relief in this instance. The foregoing quotation from the Army report 
makes it clear that this young man’s family could not benefit from 
any of the general provisions providing benefits for the families of 
servicemen who lose their lives while serving their country. Here 
Cadet D’Alessandro was undergoing military training on a military 
reservation, and from a practical standpoint was under the supervision 
and control of the Army. This committee has determined that on 
the basis of the particular facts of this situation the relief should be 
granted as provided for in the bill as amended by the committee. 
Clearly, if relief is not provided for in this manner there is no other 
way for the family of the decedent to gain relief or secure compensa- 
tion for their loss. Accordingly this committee recommends that the 
bill be amended to provide for the payment of $10,000 to the estate of 
John V. D’Alessandro, and that the amended bill be considered 
favorably. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., July 8, 1958. 
Hon. Cuauncey W. REeEp, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Reep: Reference is made to your letter inclosing a copy 
of H. R. 3627, 83d Congress, a bill for the relief of Biaggio D’Ales- 
sandro, and requesting a report on the merits of the bill. 

This bill provides as follows: ‘“‘That the Secretary of the Treasury 
is authorized and directed to pay, out of any money in the Treasury 
not otherwise appropriated, to Biaggio D’Alessandro, East Boston, 
Massachusetts, the sum of $20,000. The payment of such sum shall 
be in full settlement of all claims of the said Biaggio D’ Alessandro 
against the United States on account of the death of his son, John 
D’ Alessandro, who died on June 30, 1952, as the result of sunstroke 
suffered while a member of the Reserve Officers Training Corps unit 
of Boston University attending the annual training encampment of 
such unit.” 

John V. D’ Alessandro was born in East Boston, Mass., on August 23, 
1932, being the son of Biagio D’Alessandro and his wife, Mrs. Elena 
Bello D—Alessandro. (It is noted that the given name of Biagio 
D’ Alessandro is erroneously spelled ‘“‘Biaggio” in H. R. 3627.) John 
V. D’Alessandro entered Boston University, College of Business Ad- 
ministration, in September 1949, and became a member of the Reserve 
Officers’ Training Corps unit at said university. 

It appears that on or about June 20, 1952, pursuant to letter orders 
issued by the commanding officer of the Massachusetts Military Dis- 
trict, dated May 5, 1952, John V. D’ Alessandro left his home, together 
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with other members of the ROTC unit at Boston University, for 6 
weeks’ ROTC summer training at Fort George G. Meade, Md., 
beginning on Saturday, June 21, 1952, and ending on August 1, 1952, 
He arrived at Fort Meade on June 21, 1952, and was immediately 
given a physical examination.. He was found to be physically fit to 
undergo ROTC summer training. He completed his administrative 
processing on Sunday, June 22, 1952. 

The summer training schedule of company G, of which Cadet 
D’ Alessandro was a member, started at 7:30 a. m., on Monday, June 
23, 1952. The training consisted of & hours of conference, demonstra- 
tion, and practical work types of instruction each day, Monda 
through Friday, and 4 hours on Saturday. The course for the well 
beginning June 23, 1952, consisted of instruction in close order drill, 
physical training, weapons (mortar, rocket launcher, machine-gun, 
and preliminary rifle instruction), supply economy, inspections, and 
tactics (rifle squad, platoon, and company in the attack). 

Cadet D'Alessandro performed all of his duties from Monday 
(June 23, 1952) through the training period of Friday (June 27, 1952) 
without any complaint of feeling ill and without any indication that 
he was not well. Friday was a fairly hot day. The thermometer was 
83° F. at 7:30 a.m. It gradually arose to 98° at 12:30 p. m., and it 
then gradually declined to 90°, where it stood at 6:30 p.m. It appears 
that Cadet D’Alessandro did not undergo any vigorous training on 
June 27, 1952. The training for his company for that day consisted 
of conference and practical work, including a demonstration of a com- 

any in the attack. All the instruction for that day was conducted 
»y the 2d Battalion, 188th Airborne Infantry Regiment. The trainin 
was halted at 3:30 p. m. because of the heat and the cadets reba 
to their company area. Immediately after getting into a truck to 
return to his company area, Cadet D’Alessandro stated that he did 
not feel well and that he wanted to lie down. Another cadet placed a 
poncho under Cadet D’Alessandro’s head and bathed his forehead and 
chest with water from his canteen. Upon arrival at the company area 
he was taken in an ambulance to the station hospital. He was un- 
conscious and had a temperature of 109° when he reached the hospital. 
For several hours his temperature ranged from 105° to 109°, and at 
one time it reached 110° Dr. Philip Tumilty, a medical consultant 
from Johns Hopkins University Hospital, Baltimore, Md., was called 
in. He arrived at the station hospital at 8:30 p. m. and remained with 
the patient until 2 a. m. on Saturday. At about 9 p. m., Friday, the 
patient began to develop signs of heart failure. Dr. Tumilty outlined 
a plan of treatment, which was followed. The patient responded to 
treatment and his temperature went down to 103°. He regained 
consciousness at about noon on Saturday, and his temperature ranged 
from 103° to 107° during that day. However, that night he developed 
heart failure at least three times, but was revived each time. On 
Sunday the patient was rational during most of the day. Late in the 
afternoon he showed a turn for the worse, and he died at 10 a. m. on 
Monday, June 30, 1952. The death certificate of the decedent states 
that his death was caused by heatstroke and cardiac failure. 

Capt. Joseph C. Muzyka, who was the company commander of 
Cadet D’Alessandro, states that Cadet D’Alessandro’s duty with 
company G on June 27, 1952, was as guidon bearer (small-flag bearer) ; 
that he saw Cadet D’Alessandro several times during the day and that 
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nothing appeared to be wrong with him; that the members of the com- 
pany ate lunch in the field on that date, completing the meal at about 
12:25 p. m.; that on instructions from the camp commander the men 
were given an extra half hour of rest in the shade at noon; and that each 
cadet was instructed to take one salt tablet at each meal. Cadet 
Philip B. Churchill, from Boston University, sat near Cadet D’Ales- 
sandro during the demonstrations on the morning of June 27, 1952, 
and was subsequently with him while on reconnaissance. He states 
that Cadet D’Alessandro did not complain at any time of feeling ill, 
but that he did remark that the weather was hot and that he was tired, 
and that he slept for approximately 30 minutes under the shade of a 
tree during the rest period at noon. 

John V. D’Alessandro was unemployed and had no income at the 
time he went to Fort Meade for ROTC summer training in June 1952. 
He left surviving his father, Biagio D’Alessandro, and mother, Mrs. 
Elena Bello Dy Alsendee: each of whom is now 53 years of age. Mr. 
Biagio D’Alessandro states that he is engaged in the pressing business 
and that his income therefrom amounts to approximately $2,300 per 
annum. The decedent carried insurance upon his life with the 
Metropolitan Life Insurance Co. in the amount of $249, his parents 
being the beneficiaries of such insurance. 

Pursuant to the authority contained in the act of June 15, 1936 (49 
Stat. 1508; 10 U. S. C. 455d), the United States Army paid the 
necessary expenses incident to the preparation of the body of Cadet 
D’Alessandro for burial, the cost of a casket, and the cost of shipment 
of the remains to the decedent’s home, and the interment, in the 
aggregate amount of $469. The decedent was not a member of the 
Armed Forces of the United States at the time of his death, and there 
is no statute or appropriation under which any amount may be paid 
to his parents on account of his death. 

A careful investigation of the facts and circumstances surrounding 
the illness and death of Cadet D’Alessandro shows that every reason- 
able precaution was taken by the military authorities at Fort Meade 
to prevent heat exhaustion and heat stroke among the ROTC students 
undergoing summer training at that military installation in 1952; that 
the medical examination of Cadet D’Alessandro showed that he was 
in good health upon his arrival at Fort Meade on June 21, 1952; that 
he appeared to remain in good physical condition until about the 
middle of the afternoon of June 27, 1952; and that immediately after 
he complained of being ill he was given every available medical atten- 
tion. There is no evidence that the illness and death of this cadet 
was caused by any negligent or wrongful act or omission on the part 
of any officer, agent, or employee of the United States. 

In the light of the foregoing facts there is no justifiable basis for 
the granting of an award by the United States in any amount to the 
father of Cadet D’Alessandro on account of his death. Furthermore, 
the enactment of this bill would constitute discriminatory legislation 
in that it would grant a special award in one individual case which is 
denied by general law to all other claimants in like circumstances. 
The Department of the Army, therefore, while deeply regretting the 
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untimely death of this young man, is obliged to recommend that this 
bill be not favorably considered by the Congress. 


The Bureau of the Budget advises that there is no objection to the 
submission of this report. 


Sincerely yours, 
Rosert T. STEVENS, 
Secretary of the Army. 
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ESTATE OF SUCK PIL RA 


Jury 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R, 12365] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12365) for the relief of the estate of Suck Pil Ra, having 
considered the same, report favorably thereon with amendments and 
recommend that the bill do pass. 

The amendments are as follows: 

p Page 1, line 5, strike out the figures and insert in lieu thereof 
5,000”. 

Page 2, line 1, strike out “in excess of 10 per centum thereof”. 

The Department of the Army in its report to the chairman dated 
coy 16, 1958, gives in detail the history of this proposed legislation 
and recommend the enactment of the bill if it is so amended to appro- 
priate the sum of $5,000 in lieu of $10,000 as introduced. After a 
careful review of the file your committee concurs in the recommenda- 
tion of the Army and recommend favorable consideration of the bill as 
amended. The report from Army is as follows: 


DEPARTMENT OF THE Army, 
Washington, D. C., July 16, 1958. 
Hon. Emanvuet Cetuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuatrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 12365, 
85th Congress, a bill for the relief of the estate of Suck Pil Ra. 

This bi provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, author- 
ized and directed to pay, out of any money in the Treasury not other- 
wise appropriated, the sum of $10,000 to the estate of Suck Pil Ra 
& citizen o Korea, i in full settlement of all claims against the United 
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States. Such sum represents compensation for the death of said 
Suck Pil Ra, who was killed by a United States soldier, Private First 
Class Wallace L. Holman, on or about February 15, 1951, while 
serving in Korea.” 

The Department of the Army interposes no objection to the above- 
eoniionat bill provided it is amended as recommended herein, 

The records of the Department of the Army indicate that the 
following facts surround this tragic incident. (While the bill refers 
to the deceased as Suck Pil Ra, he was also known variously, in the 
English transliteration of the Korean phonetic equivalent, as Nah 
Suk-Phi, Suk Pil Rah, and Suk Pil Na; the last is believed to be the 
most accurate and will be used hereafter.) Pfc. Wallace L. Holman, 
on February 15, 1951, had been posted as | of 2 guards near the Rail 
Transportation Office in the Taejon, Korea, railroad yards. His 
duties were to prevent Korean refugees from crossing the railroad 
tracks and to protect the Government property stored in the area. 

Private First Class Holman left his post at approximately 10 a. m. 
to gather some firewood, which was apparently a common practice 
among the guards at this time. While a short distance away ftom 
his post, in the general area of the Taejon “free market,” he chased 
a Korean boy who was selling cigarettes. He fired into the air and 
the boy stopped and offered the cigarettes to Holman. He refused 
them and tried to make the boy accompany him. At this time the 
boy’s father, Suk Pil Na, the victim, arrived at the scene. 

According to the son, he bowed to Holman and said, ‘‘This is my 
boy, éxcuse me,” apparently in Korean. Holman pulled out his 

istol from his holster, shot Suk Pil Na in the face, put the pistol 

ack in his holster, and, without saying a word, left the scene. He 
bought some firewood and returned to his post. He did not mention 
the incident to the other guard or to the officer who, hearing of the 
incident, came to relieve him from his post. Suk Pil Na died almost 
immediately of a massive brain hemorrhage. 

At Private First Class Holman’s trial before a general court-martial 
for unpremeditated murder, held on April 16, 1951, Holman claimed 
that he had been ordered to detain persons engaged in black market 
activities, that it was in this capacity that he chased the boy, and 
that he had not intended to fire at the father. The alleged orders 
were denied by his colleagues and superiors, Holman was convicted 
of the charge and sentenced to confinement at hard labor for 30 years 
as well as a dishonorable discharge and total forfeiture of pay and 
allowances. The sentence was aflirmed, but the period of confine- 
ment has been reduced recently to 26 years by clemency action. 
Holman is a prisoner at the United States Penitentiary, Lewisburg, 


a. 

Suk Pil Na left, as his survivors, a widow, 5 sons, then aged 20, 18, 
15, 12, and 9, and his parents, then approximately 77 and 75 years of 
age. The father died last year at the age of 83, after 3 years’ iliness 
requiring medical care. The victim, Suk Pil Na, was a leader of the 
Korean Methodist Church; his older children have been or are now in 
the Korean armed forces; and the two younger children are still in 
high school. At least one of the sons is now attending college. Proof 
of the family’s financial status or of previous financial assistance from 
official sources has never been presented in this case. However, 
letters from a Rev. Charles Sauer, of Ohio, a Methodist. missionary 
in Korea who is familiar with the family’s financial condition, have 
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indicated that the family is and has been for these 7 years in desperate 
financial straits and has not received any substantial financial support 
from any official source to this date. Toons Sauer has stated, in 
a letter of April 22, 1958, that the family has accumulated over 850,000 
hwan ($1,700) indebtedness and that he has averaged about $25 a 
month contributions, personally, over the past 4 years toward the 
education of one of the sons. At the same time it must be assumed 
that presently at least 3 of the 5 sons are self-supporting. 

Ordinarily, the facts in this case would give rise to a claim cog- 
nizable under the provisions of the Foreign Claims Act, as amended 
(55 Stat. 880; 10 U. S. C. 2734). This law authorizes the Secretaries 
of the military departments to appoint claims commissions to settle 
and pay claims by inhabitants of foreign countries for death, personal 
injury, or property damage caused by United States Armed Forces 
or their personnel in foreign countries. As yet there has been no 
decision to authorize commissions under the Foreign Claims Act to 
settle and pay claims by inhabitants of Korea. Administrative diffi- 
culties resulting from the armed conflict and diplomatic considera- 
tions, possibly affecting other United Nations Governments and the 
Republic of Korea, are involved. The military departments have 
been actively studying the problem of whether the United States 
should establish its own commissions or take some alternative course. 
All claims filed by Korean nationals are now being held in abeyance 
pending decision on the basic policy issues. The claim of the heirs 
of Suk Pil Na may be settled and paid eventually in the same manner 
as other claims of this type which arose in Korea. 

Records of the Department of the Army indicate that two previous 
api relief measures were passed arising from similar circumstances. 

n one, Private Law 935, 83d Congress (ce, 1180, 68 Stat., pt. I 
A258 (1954)), an act for the relief of the estate of Rev. Pang Wha II 
facts almost identical to those of the present case were considered. 
The Department of the Army reported unfavorably on the bill in 
that case on the ground that provision would eventually be made 
for payment of meritorious claims of this sort under the Foreign 
Claims Act and that therefore this claim should be treated in the 
same manner as other claims arising in Korea. It appears, however, 
that the family of Rev. Pang Wha II was the recipient of over $5,500 
in cash and a continuing monthly grant at the time and that there- 
fore there was no pressing financial need warranting immediate or 
special consideration. Department opposition to that bill therefore 
tea — these grounds (S. Rept. No. 2369, 83d Cong., 2d sess. 
1954)). 

In the present case pressing financial difficulties of the surviving 
family do seem to exist. The Department of the Army, therefore, 
does not deem its position in the case of Rev. Pang Wha II a suitable 
precedent for this case. It should be noted, however, that the De- 
partment of the Army did not express any views concerning the 
amount of financial relief in the Pang Wha Il case. Such views were 
expressed in the second similar case of private relief legislation con- 
cerning Korean death claims considered in the past, that of Kim 
Chung Hi. A bill for the relief of Kim Chung Hi was proposed by 
the Department of the Army and submitted to both houses of the 
Congress for consideration on June 6, 1956. As a result, Private 
Law 830, 84th Congress (ch. 801, 70 Stat. A157 (1956)), was duly 
enacted, providing for compensation to Kim Chung Hi for the deaths 
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of her husband and daughter, and for criminal assault upon herself, 
caused by a member of the United States Army. ‘The compensation 
there suggested and ultimately adopted was $2,788.90. ‘The determi- 
nation of this amount was based upon the measure of damages allowed 
by the Foreign Claims Act, and other pertinent considerations. In 
this regard the following quotation from the letter of the Secretary of 
the Army to the Speaker of the House of Representatives, dated 
June 6, 1956, is considered appropriate to the present case: 

“The compensation granted to Kim Chung Hi by Congress should 
constitute as nearly as possible the equivalent of that which she 
would have received had her claim been settled administratively 
under the act of January 2, 1942 * * * and its implementing regula- 
tion, Army regulations 25-90. Army regulations 25-90 provide 
pertinently as follows: 

“£10. Elements of damage in case of personal injury and death.— 
Actual and reasonable medical and hospital expenses, reasonable 
compensation for physical pain and suffering and disability, and loss 
of earning capacity may be included as elements of damage in cases 
of personal injury. If death results, actual and reasonable burial 
expenses and reasonable compensation for loss of life may also be 
included. Jn computing the amount of damages in cases of personal 
wnjury or death, local standards will be taken into consideration. Local 
laws relating to torts, damages and the payment of workmen’s compensa- 
tion may be considered as indicia of such local standards. In case of 
death, only one claim arises; the amount approved therefor will, to 
the extent found practicable or feasible, be apportioned among the 
beneficiaries, and in the proportions, prescribed by the law or custom 
of the place in which the accident or incident resulting in the death 
occurs.’ [Emphasis supplied.] 

“‘As indicated previously, there are no provisions in the laws of the 
Republic of Korea which would provide guidance in determining the 

roper amount of compensation to be granted in a case such as this. 

owever, under the administrative agreement between the United 
States and Japan, entered into on February 28, 1952, which implements 
the security treaty between the two nations, procedures were set up 
by which Japan would compensate its people for injuries suffered 
through the acts of members of the Armed Forces of the United States. 
This agreement and its implementation would appear to furnish the 
most accurate analogy available at this time as to a proper measure 
of damages under conditions as they exist in the Republic of Korea. 
Annex I: Standards of Payment of Compensation for Damages, 
Injuries, or Death, under article 18 of the administrative agreement, 
decided by the Japanese Cabinet Council on May 16, 1952, provides, 
in pertinent part, as follows: 

““ComMPENSATION Dur To BEREAVED FAMILIES: 

“*When the victim dies, the amount as multiplying his average 
daily income by the number of days provided in article 79 of the labor 
standard law will be paid to his bereaved families. 

* * * * * * ” 


* ‘Remarks 


“1. The average daily income will be as follows: 
ce * * * 
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“‘d. Liurrs or AVERAGE Datny Income: The limit will be 1,000 
in case of the income exceeding ¥1,000 and 200 in case of the in- 
come being less than ¥200 or nil.’ 

“Article 79, labor standard law, law No: 49, April 5, 1947, provides 
as follows: 

“«*(COMPENSATION FOR BEREAVED FAMILizEs:) 

“ ‘Art. 79. When a worker dies because of duty the employer shall 
pay compensation equivalent to 1,000 days’ average wages of the 
worker to the bereaved families or persons. who were dependent on 
the worker’s income at the time of worker’s death.’ 

+ * « * - * + 


“The Japanese implementation to the administrative agreement also 
allows compensation for medical expenses. There is no evidence of 
medical expenses actually incurred by Kim Chung Hi as a result of 
this incident, however, the Claims Service, United States Army 
Forces, Far East, states that the sum of $100 is considered reasonable 
for this item. In addition, compensation for funeral expenses is 
provided under the Japanese implementation not to exceed ¥10,000 
($27.78).” 

Using the above excerpt as a guide for measuring the quantum of 
damages, applying the customary exchange rate of 360 yen to 1 
United States dollar, and assuming that Suk Pil Na was entitled to the 
greatest allowable compensation of ¥1,000 daily, a total compensable 
amount of ¥1,046,000 or $2,905.56 is established. However, it is 
deemed appropriate to consider other factors present in this case in 
determining a fair compensation, such as the number of dependents 
and the station in life of the family. It is evident that the victim and 
his family at the time of this unfortunate incident were leaders in their 
community and that some of the sons, at least, have been endeavoring 
to secure a university education despite the loss of the head of the 
family. Under these circumstances, the Department of the Army 
would interpose no objection to relief in the total amount of the 
Korean equivalent in hwan of $5,000. Any greater amount, however, 
is disproportionate to contemporary Korean standards and would 
constitute discriminatory treatment of one claimant as against poten- 
tial (and actual) claimants similarly situated. — 

The Department of the Army therefore interposes no objection to 
this bill provided that it is amended to read as follows: 


“A BILL For the relief of the estate of Suk Pil Na, also known as Suck Pil Ra, 
Suk Pil Rah, and Suk-Phi Nah 


“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary 
of the Treasury be, and he is hereby, authorized and directed to pay, 
out of any money in the ier not otherwise appropriated, the 
sum of $5,000 to the estate of Suk Pil Na, also known as Suck Pil Ra, 
Suk Pil Rah, and Suk-Phi Nah, Taejon, Korea, a citizen of Korea, 
in full settlement of all claims by the estate or next of kin of the said 
deceased against the United States. Such sum represents full 
compensation for the death of said Suk Pil Na, who was killed by a 
member of the United States Army on or about February 15, 1951, 
in Taejon, Korea: Provided, That no part of the amount appropriated 
in this Act shall be paid or delivered to or received by any agent or 
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attorney on account of services rendered in connection with this 
claim, and the same shall be unlawful, any contract to the contrary 
notwithstanding. Any person violating the provisions of this Act 
shall be deemed guilty as misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000.” . 

The cost of this bill, if enacted, will be $10,000, or if enacted as 
recommended, will be $5,000. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 
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85TH CONGRESS t HOUSE OF REPRESENTATIVES REPoRT 
2d Session No. 2248 


PALMER-BEE CO. 


Juty 22, 1958.—-Committed to the Committee of the Whole House and ordered to 
be printed 


Mr. Lane, from the Committee on the Judiciary, submitted the 
following 


REPORT 


{To accompany H. R. 12624] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12624) for the relief of Palmer-Bee Co., having considered the 
same, report favorably thereon with an amendment and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 6, strike “$527,703.79” and insert “‘$132,886.61”’. 


PURPOSE 


The purpose of the proposed legislation, as modified by the recom- 
mendations of the committee, is to pay the Palmer-Bee Co. the sum 
of $132,886.61 as compensation for losses incurred by that company 
in 1946, 1947, and 1948 in the performance of 3 subcontracts for the 
design, development, and production of a quantity of nutating radar 
antennas between the company and the Submarine Signal Co., 
prime contractor with the Navy Department. 


STATEMENT 


The matter was referred to the Court of Claims as a congressional 
reference case in the 83d Congress in accordance with the provisions 
of sections 1492 and 2509 of title 28 of the United States Code. The 
opinion of the Court of Claims in the case of Palmer-Bee Company v. 
the United States, (congressional No. 8-54), decided May 7, 1958, has 
been certified to the Congress, and the committee’s recommendations 
in connection with H. R. 12624 have been made in consideration of 
the findings and recommendations set forth by the court in that 
decision. The opinion of the Court of Claims has been appended to 
this report. 


39020 Reserve, Vol. 9, 85-2, O—60 
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The court found that the Palmer-Bee Co. was approached in 1945 
with reference to the development of radar equipment which was 
needed to counter the threat of suicide plane attacks. Representa- 
tives of the Submarine Signal Co., the Navy, and the Applied Physics 
Laboratory of Johns Hopkins University met with those of the 
Palmer-Bee Co. with the result that the Palmer-Bee Co. agreed to 
design, develop, and build preproduction units of a nutating antenna 
that would meet the Navy’s requirements as set forth in its contracts 
with Submarine Signal. Submarine Signal made subcontracts with 
the Palmer-Bee Co. at fixed maximum prices for engineering services, 
for sets of drawings, and for 15 preproduction models. On August 
31, 1945, the Submarine Signal Co. made a production subcontract 
with Palmer-Bee for the manufacture of 232 nutating antenna units 
at a fixed maximum price per unit, and for production tools and 
spare parts at fixed total prices. This later subcontract was made 
before the design of the nutating antenna had been completed. 

The principal difficulty encountered by the Palmer-Bee Co. had to 
do with the testing of the preproduction model of the nutating antenna. 
A 24-hour test in the Palmer-Bee plant showed the model ile operat- 
ing satisfactorily. However, when the model was shipped to the 
Submarine Signal Co. and subjected to the Navy life test consisting 
of 7 days of continuous operation followed by 14 days intermittent 
operation under varying conditions, the model failed the test. The 
difficulty was that after several hours of operation, the model started 
to slow down and finally stop. Other models failed the same test. 
After much experimentation, it was determined that the trouble was 
caused by a process known as molecular evaporation. The court 
opinion describes this as follows: 


* * * late in 1946, it [Palmer-Bee Co.] consulted Dr. 
Chamberlain, an eminent nuclear physicist at Michigan 
State University. He diagnosed the trouble as due to molec- 
ular evaporation, the reflection of forces back and forth 
through the mechanism at the speed of light, a speed so great 
as to overcome the magnetic forces which hold the molecules 
of the metals together, and cause a blasting off of molecules 
from their surfaces. These blasted-off molecules oxidized 
and mixed with the lubricant, forming the gummy sub- 
stance which prevented the mechanism from operating. 


Once having found the trouble, one of Palmer-Bee’s engineers de- 
veloped a solution. A redesigned model passed the required Navy 
test in March of 1947. Production began in May of 1947 and was 
completed in 1948. All of this difficulty resulted in great and unan- 
ticipated expenses which were not offset from the production of the 
units. 

Under the circumstances that Palmer-Bee did its work and de- 
velopment, it bad no claim against Submarine Signal because of the 
fixed prices, and it had no contract with the Navy. The basis of the 
Palmer-Bee Co.’s claim is that there is a moral obligation upon the 
United States to compensate it for its losses. 

The Court of Claims referred to the Lucas Act (60 Stat. 902), as 
amended (41 U.S. C. § 106 note), which provided for payment to 
World War II contractors and subcontractors of the amount of their 
losses on war contracts, if they had requested relief under the First 
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War Powers Act, and noted that the relevant statute provided that 
such losses were considered on the basis of overall losses on all of a 
claimant’s Government war contracts and subcontracts. 

The committee has made its recommendation in the light of the 
following language in the court’s opinion: 


The Lucas Act was not applicable to the plaintiff’s contract 
which was performed in peacetime. If Congress chooses to 
apply to the plaintiff the same standard of moral obligations 
which it extended to World War II contractors, it would per- 
haps desire to place a limitation comparable to that contained 
in the Lucas Act, i. e., that the compensable loss should be an 
overall loss on all of the claimant’s Government contracts 
or subcontracts during the period of performance of the 
contract on which the claimed loss was incurred. If so, our 
findings 31 to 34 show that the plaintiff’s overall loss was 
$132,886.61. 

The plaintiff urges that out of the difficulties which caused 
its losses emerged a discovery which was of great benefit to 
the Government. We think that is true. It encountered 
a baffling problem, found insoluble by numerous experts, the 
ultimate solution of which might well have been long delayed 
if the plaintiff had not been under contractual obligation 
‘to get it solved. Congress might reasonably want to share 
with the plaintiff the expense of getting the problem solved. 


The committee has determined that benefit derived by the Govern- 
ment as the result of the efforts of the Palmer-Bee Co. 1s sufficient to 
justify relief on the basis of the considerations outlined by the Court 
of Claims. Accordingly, this committee recommends that the bill, 
amended to provide for the payment of $132,886.61, be considered 
favorably. 

The committee has been advised that an attorney has rendered 
services in connection with this claim, and the bill therefore carries 
the customary attorney’s fee proviso. 








Gu the United States Court of Claims 


Cong. No. 8-54 
(Decided May 7, 1958) 


PALMER-BEE COMPANY v. THE UNITED STATES 


Mr. Robert FE. Kline, Jr. for the plaintiff. Messrs. Russell 
T. Weil and Kirlin, Campbell & Keating were on the briefs. 

Mr. John F. Wolf, with whom was Mr. Assistant Attorney 
General George Cochran Doub, for the defendant. Mr. 
Clare E. Walker was on the brief, 


OPINION 


ManppeEn, Judge, delivered the opinion of the court: 

The House of Representatives had before it a bill proposing 
to pay the plaintiff $729,285.80 as its loss in the performance 
of certain subcontracts which it had with the Submarine 
Signal Company, which company had prime contracts with 
the Department of the Navy. The House of Representatives 
referred the bill to this court pursuant to sections 1492 and 
2509 of Title 28 of the United States Code. 

The plaintiff, long experienced in the manufacture of pre- 
cision equipment, began in 1941 to receive subcontracts from 
prime contractors with the armed services for the design, 
development, and manufacture of various components of 
radar equipment. The plaintiff designed and built the first 
“nutating” type of radar antenna produced in the United 
States. 

Submarine Signal Company, in 1945, made two research 
and development contracts with the Navy for the design and 
manufacture of two types of radar equipment. In 1944 an- 
other contract between the parties called for the manufacture 
of 189 sets of elliptical scan antennae for radar equipment 
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at a fixed price per unit. In 1945, when Submarine Signal 
was working on its research and development contracts, the 
Japanese waicide or “Kamikaze” attacks on our ships were 
becoming more effective, and a fire control radar unit was 
needed which would locate and track an approaching pla..e 
and direct gunfire at it. The Navy was seeking a nutating 
radar antenna which would provide a broad elliptical search 
pattern but could be rapidly shifted, without losing the 
target, to a more accurate conical pattern for directing the 
gunfire at the target plane. 

Because of the plaintiff’s known experience in the design 
and development of radar equipment, it was approached 
with reference to the solution of the problem. A meeting 
of representatives ef Submarine Signal, the Navy, the 
Applied Physics Laboratory of Johns Hopkins University 
and the plaintiff was had, and the plaintiff agreed to design, 
develop and build preproduction units of a nutating antenna 
that would meet the Navy’s requirements as set forth -in its 
contracts with Submarine Signal. In due course Submarine 
Signal made subcontracts with the plaintiff at fixed maximum 
prices for engineering services, for sets of drawings, and for 
15 preproduction models. On August 31, 1945, Submarine 
Signal made a production subcontract with the plaintiff for 
the manufacture of 232 nutating antenna units at a fixed 
maximum price per unit, and for production tools and spare 
parts at fixed total prices. 

This production subcontract was made before the plain- 
tiff’s design of the nutating antenna had been completed. 
The plaintiff seemed to experience no abnormal difficulty 
in completing the design and in manufacturing the first pre- 
production model. The model was given a 24-hour test in 
the plaintiff’s plant and operated satisfactorily. It was then 
shipped to Submarine Signal, which was required to subject 
it to the Navy life test, which consisted of seven days of 
continucus operation followed by intermittent operation 
for fourteen days under varying temperature, humidity, and 
environmental conuitions. 

The mocel failed the Navy test. After it had been op- 
erated for several hours, it began to slow down and finally 
stopped. Nine other preproduction models failed the test. 
The shifter mechanism and moving parts showed pitting on 
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some of the metal components, and the formation of a gummy, 
rust-colored residue between the moving parts. 

The plaintiff, by experimentation and by seeking advice 
from many sources, sought to solve the problem, but without 
success until, late in 1946, it consulted Dr. Chamberlain, an 
eminent nuclear physicist at Michigan State University. He 
diagnosed the trouble as due to molecular evaporation, the 
reflection of forces back and forth through the mechanism 
at the speed of light, a speed so great as to overcome the 
magnetic forces which hold the molecules of the metals to- 
gether, and cause a blasting off of molecules from their sur- 
faces. These blasted-off molecules oxidized and mixed with 
the lubricant, forming the gummy substance which prevented 
the mechanism from operating. 

The disease having been diagnosed, Mr. Kelly, one of the 
plaintiff's engineers, developed the cure. A redesigned model 
passed the Navy life test in March 1947. Production began 
in May 1947 and was completed in 1948. The problem and 
its solution had, however, put the plaintiff to great and un- 
anticipated expense which it did not recoup from its receipts 
for the production of the units. It had no valid claim 
against Submarine Signal, since it had agreed to do the 
development work and manufacture the units at fixed prices. 
It had no claim against the Navy, since it had no contract at 
all with it. Submarine Signal and the Navy recognized the 
plaintiff’s misfortune, and the Navy paid Submarine Signal 
$109,733.80 in addition to the prime contract price, which 
sum was paid over by Submarine Signal to the plaintiff, 
as the Navy intended. Submarine Signal also paid the plain- | 
tiff $40,000 in settlement of all claims. Those payments 
still left the plaintiff with a loss of $527,703.79 on the three 
subcentracts. 

It is apparent from the above that the plaintiff has no legal 
or equitable claim against the United States, in the sense of 
a claim enforceable in a court, under applicable legal stand- 
ards. The plaintiff urges that there is a moral obligation 
upon the United States to compensate it for its losses. It 
says, and we have found as facts, that the difficulty which 
gave rise to its losses was not anticipated by itself or the 
prime contractor or the Navy; that its attempts to solve the 
difficulty were reasonable and appropriate. These facts, 
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standing alone, would not give rise to a moral right to shift 
its losses to some one else. When one makes a contract to 
perform certain work for a fixed price, he takes the chance 
that unanticipated difficulties may increase the cost of per- 
formance and make the contract a losing one for him. In 
the instant case the plaintiff seeks to shift the loss to the 
Government with whom it had no contractual relation at 
all, and that is indeed hard to justify. 

In 1946 Congress enacted the Lucas Act, 60 Stat. 902, as 
amended, 62 Stat. 992, 41 U. S. C. $106 note (1946 Ed., 
Supp. V), providing for the payment to World War II 
contractors and subcontractors of the amount of their losses 
on war contracts, if they had requested relief under the First 
War Powers Act. During the war the principal contracting 
agencies of the Government had been given the power, under 
the First War Powers Act, to increase, without consideration, 
contract prices, if to do so would further the prosecution of 
the war. After the war, Congress seems to have thought it 
fair that contractors who had not had their prices increased, 
or not increased enough to prevent losses on their contracts, 
should receive additional pay in the amount of their losses. 
But the statute provided that losses, in order to be recover- 
able, must be overall losses remaining after taking into 
consideration all of the claimant’s Government war contracts 
and subcontracts. 

The Lucas Act was not applicable to the plaintiff’s con- 
tract which was performed in peace time. If Congress 
chooses to apply to the plaintiff the same standard of moral 
obligation which it extended to World War IT contractors, 
it would perhaps desire to place a limitation comparable 
to that contained in the Lucas Act, i. e., that the compensable 
loss should be an overall loss on all of the claimant’s Govern- 
ment contracts or subcontracts during the period of perform- 
ance of the contract on which the claimed loss was incurred. 
If so, our findings 31 to 34 show that the plaintiff’s overall 
loss was $132,886.61. 

The plaintiff urges that out of the difficulties which caused 
its losses emerged a discovery which was of great benefit to 
the Government. We think that is true. It encountered a 
baffling problem, found insoluble by numerous experts, the 
ultimate solution of which might well have been long delayed 
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if the plaintiff had not been under contractual obligation to 
get it solved. It was good for the country’s military power 
and its defense to have it solved. Congress might reasonably 
want to share with the plaintiff the expense of getting the 
problem solved. 

This opinion, together with the findings of fact, will be 
certified to the Congress pursuant to House Resolution 547, 
83d Congress, 2d Session. 

Laramore, Judge; WuiTakeER, Judge; Lirrieton, Judge; 
and Jonrs, Chief Judge, concur. 


FINDINGS OF FACT 


The court, having considered the evidence, the report of 
Trial “ommissioner Wilson Cowen, and the briefs and argu- 
ments of counsel, makes findings of fact as follows: 

1. Plaintiff’s petition was filed pursuant to House Resolu- 
tion 547, 83rd Congress, Second Session, which was adopted 
om June 8, 1954 and provides as follows: 


ResolWwed, That the bill (H. R. 2042) entitled “A bill 
for the relief of the Palmer-Bee Company”, together 
with all accompanying papers, is hereby referred to the 
United States Court of Gjaims pursuant to sections 1492 
and 2509 of title 28, United States Code; and said court 
shall proceed expeditiously with the seme in accordance 
with the provisions of said sections and report to the 
House, at the earliest practicable date, giving such find- 
.ngs of fact and conclusions thereon as shall be sufficient 
to inform the Congress of the nature and character of 
the demand, as a claim legal or equitable, against the 
United States, and the amount, if any, legally or equit- 
ably due from the United States to the claimant. 


H. R. 2042 reads in part as follows: 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That the Secretary of the Treasury is author- 
ized and directed to pay, out of any money in the Treas- 
ury not otherwise eet to Palmer-Bee Com- 
pany, of Detroit, Michigan, the sum of $729,285.80. 

uch sum represents the actual loss incurred by the said 
Palmer-Bee Company in the performance of subcon- 
tracts, dated June 25, 1945, and August 31, 1945, for 
the design, development, and pernnesion of a quantity 
of nutating radar antennae, by and between the said 
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Palmer-Bee Company and the Submarine Signal Com- 

pany, of Waltham, Massachusetts, prime contractor 

with the Navy Department, under a cost-plus-fixed-fee 

350). (NOrd 9598) and a fixed-price contract (NOrd 
250). 


2. Plaintiff is a Michigan corporation whose principal of- 
fices are at Bloomfield Hills, Michigan, and whose plant is 
located at Marysville, Michigan. 

3. Plaintiff was founded in 1905, and since that time has 
been engaged in the design, deve.spment, and production 
of progressive assembly systems, gear trains, mechanical 
power transmission devices, and speed reducers. Asa result 
of its experience in the design, development, and manufac- 
ture of speed reducer gear equipment, plaintiff in 1941 re- 
ceived subcontracts for the design, development, and pro- 
duction of various components of radar equipment from 
prime contractors with the Army Signal Corps, the Navy, 
and the Air Force. 

During the war, plaintiff, as a subcontractor with the 
General Electric Company, designed and built the first nuta- 
ting type of radar antenna produced in the United States. 
It was to be used on radar equipment by the Signal Corps. 
In addition to the three subcontracts respecting the nutating 
antenna involved in this action, plaintiff had a subcontract 
with the Western Electric Company in 1945, under which 
plaintiff built nutating antenna for use with fire control 
radar on capital ships. Under a subcontract with the Radio 
Corporation of America, plaintiff also designed and de- 
veloped a type of nutating antenna for use on fadar equip- 
ment by the Air Force. 

4, Under date of January 1, 1945, the Navy Department 
and Submarine Signal Company, a corporation having its 
principal office in Boston, Massachusetts, entered into a cost- 
plus-a-fixed-fee contract, under which the contractor was to 
perform certain research and development work relating to 
radar equipment. This contract, designated as NOrd-7923, 
was to expire on December 31, 1945, but on August 28, 1945, 
it was supplanted by a cost-plus-a-fixed-fee contract desig- 
nated as NOrd-9598, which obligated the contractor to de- 
sign and manufacture two pieces of radar equipment, supply 
certain parts, and furnish drawings as required. These two 
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contracts were referred to as research and development 
contracts. 

On October 16, 1944, the Navy Department and the Sub- 
marine Signal Company entered into Contract NOrd-7250, 
whereby the contractor agreed to manufacture and deliver 
to the Navy certain fire control radar units and associated 
spare parts. By Change Order 4, dated March 6, 1946, the 
contractor agreed to manufacture and deliver to the Navy 
189 sets of elliptical scan antennae for radar equipment at 
a unit price of $4,103. As will hereinafter appear, the man- 
ufacture of the elliptical scan antennae was subcontracted 
by Submarine Signal Company to plaintiff. Contract 
NOrd-7250, the production contract, was a maximum price 
contract in which the stated unit prices were subject to re- 
vision downward. 

5. Under the three Navy prime contracts described above, 
the Submarine Signal Company issued three purchase orders 
to plaintiff, being Purchase Orders Nos. X93663, X93664, 
and E65737. In its petition, plaintiff seeks recovery in the 
sum of $677,500.19 for losses sustained in the performance 
of the three subcontracts or purchase orders during the years 
1946, 1947, and 1948. 

6. In the spring of 1945, Submarine Signal Company, in 
conjunction with and under the supervision of the Applied 
Physics Laboratory of Johns Hopkins University, was per- 
forming certain research and development work under Navy 
Contract NOrd-7923 (subsequently NOrd-9598), directed 
toward the development of fire control radar. At that time, 
there was an increase in the effectiveness of Japanese sui- 
cide or “Kamikaze” attacks on United States Navy vessels, 
and the Navy was in urgent need of a fire control radar unit 
which would locate and track a specific target in a minimum 
amount of time and which would be sufficiently accurate to 
direct destructive gunfire to the target. To do this effec- 
tively, the Navy had been seeking a nutating radar antenna 
to be used with the Radar Equipment Mark 39, Model 3, 
which would not only provide a broad elliptical search pat- 
tern, but which also could be quickly shifted without losing 
the target to a more accurate conical pattern suitable for 
directing gunfire. The equipment had to be accurate in its 
performance, because the safety of the vessel and its several 
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thousand men depended upon it. Spare parts had to be 
exact duplicates to permit quick replacement. The equip- 
ment had to be capable of operating efficiently for long 
periods of time, and of withstanding severe vibration, heavy 
shock, and wide variations of temperature and weather. 

7. Because of plaintiff’s experience in the design and de- 
velopment of radar equipment, a representative of the Ap- 
plied Physics Laboratory of Johns Hopkins University, 
Silver Spring, Maryland, called on plaintiff in April 1945 
and discussed the possibility of plaintiff’s designing and 
developing a nutating antenna for use with fire control 
radar on capital ships. Later, in May 1945, a conference 
was held at the laboratcry in Silver Spring, Maryland, 
which was attended by representatives of plaintiff, 
officers of the Submarine Signal Company, personnel of 
the laboratory, and two representatives of the Navy, includ- 
ing the project engineer who had been assigned to the three 
prime contracts entered into between the Navy and Subma- 
rine Signal Company. Two other companies had succeeded 
in developing antennae which would provide the elliptical 
and conical radar patterns, and these were inspected by 
plaintiff’s representatives at the meeting. However, the 
companies which designed these early models had failed to 
produce an antenna unit which could quickly shift from one 
pattern to the other without losing the target. During the 
course of the meeting, plaintiff agreed that it would under- 
take to design, develop, and build preproduction units of a 
nutating antenna that would meet the Navy’s requirements 
as set forth in its contracts with Submarine Signal Com- 
pany. At that time, plaintiff was asked to quote prices to 
Submarine Signal Company for the cost of the design work, 
the cost of tooling, and the cost of the preproduction units. 

8 On June 25, 1945, Submarine Signal Company issued 
two purchase orders to plaintiff. No. X93663, the first order, 
provided that plaintiff should be paid a maximum of $35,000 
for its engineering services and for two sets of reproducible 
drawings covering the design of the antenna. The second, 
No. X93664, specified that plaintiff was to furnish 15 pre- 
production models of the nutating antenna at a maximum 
price of $5,000 each, and 15 sets of spare parts at prices to be 
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determined when plaintiff was furnished a- detailed list. 
The order stated that one model was to be delivered by 
August 1, 1945, and that the remaining 14 models were to be 
delivered between August 1, and September 15, 1945. 

9. On or about June 19, 1945, Submarine Signal Company 
furnished plaintiff with proposed. specifications for the 
antenna. These'specifications, which had beén prepared by 
the Navy, described the antenna in terms of performance 
characteristics, leaving the selection of materials and the 
means for achieving the characteristics to the designer. 
However, the Navy had certain general specifications which 
prohibited the use of dissimilar metals in such proximity 
with one another that corrosion would occur. The antenna 
also had to conform to Navy requirements as to form and 
size in order that the devices might be réadily installed in 
the limited space available for that purpose on Navy ships. 

10. Immediately after the receipt of the purchase orders, 
plaintiff commenced the engineering design work and pre- 
pared a “bread-board model” of the device which was shown 
to a representative of Submarine Signal Company and to . 
the Navy’s project engineer in order to demonstrate the 
principle involved and to indicate how the device would 
function. On July 11 and again on July 27, 1945, the prime 
contractor wrote plaintiff, concurring in the principles in- 
volved in the design as developed by plaintiff by that time. 

11. On August 31, 1945, Submarine Signal Company is- 
sued to plaintiff Purchase Order No. E65737 under Sub- 
marine Signal Company’s prime production contract num- 
bered NOrd-7250. This order specified that plaintiff was 
to produce and deliver 232 nutating antenna units at a maxi- 
mum unit price of $1,641, subject to revision downward; pro- 
duction tools necessary for manufacturing units at a price of 
$75,000 and spare parts at a maximum price of $516,928. On 
December 12, 1945, the order was amended so as to reduce the 
total number of units to 189 and to effect a corresponding 
reduction in the number of spare parts. 

12. At the time the purchase order of August 31, 1945, was 
issued, plaintiff’s design of the nutating antenna had not 
been completed, and no preproduction models had been made. 
However, in view of its past experience, plaintiff anticipated 
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no unusual production problems and was willing to sign the 
purchase order. The principle involved in the design was 
fixed and had been concurred in by all concerned with the 
project. It was represented to plaintiff that, although the 
war had ended, the Navy’s need for the units was as urgent 
as it had been during the war period. The units were essen- 
tial components of fire control radar equipment, which the 
Navy was installing on combat vessels. 

13. While proceeding with the design and development of 
the first preproduction model, plaintiff encountered some 
difficulties in the use of materials, but these were considered 
normal problems. The first model was completed on 
December 25, 1945, and functioned satisfactorily during a 
24-hour test operation in plaintiffs plant. It was then 
shipped to the Submarine Signal Company, where the prime 
contractor was required to subject it to the Navy life test. 
This was a 21-day test consisting of a continuous operation 
for 7 days followed by an intermittent operation for 14 days 
under varying temperature, humidity, and environmental 
conditions. 

14, Plaintiff’s first preproduction model failed to pass the 
Navy test. After the unit had been run for several hours, it 
began to slow down and progressively deteriorated until the 
entire unit stopped. Nine other preproduction models also 
failed to pass the test, since they either deteriorated or 
stopped operating after being run for periods of from 8 to 
100 hours. A disassembly of the shifter mechanism and 
the moving parts of the first model showed pitting on the 
surface of some of the metal components and the formation 
of a gummy, rust-colored residue between the moving parts. 
In discussions between plaintiff’s engineers and those of the 
Submarine Signal Company, it was concluded that the prob- 
lem was one of lubrication. Plaintiff called upon representa- 
tives of a number of the major oil companies to provide a 
better lubricant, and the Navy project engineer supplied a 
specia] instrument grease with an alcohol base. In all, more 
than 100 different lubricants were used, but the rust-colored 
substance continued to form between the moving parts and 
caused the device to stop. 

Plaintiff then began a series of experiments in an effort 
to eliminate the difficulty. The work was carried on under 
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the supervision of a Mr. Kysor, one of its engineers. It was 
considered that the difficulty might be due to a number of 
causes, including foreign matter in the mechanism, electro- 
lytic reaction between dissimilar metals, and the existence 
of an electro-magnetic field within the unit itself. Plaintiff 
eliminated the possibility that the trouble was caused by 
foreign matter in the mechanism by hermetically sealing the 
unit and excluding all oxygen or moisture from it. Through 
the use of services supplied by the laboratory of the Detroit 
Edison Company, plaintiff determined that the failure of 
the unit to operate properly was not caused by the existence 
of an electro-magnetic field within the unit. By the use of 
special parts in which all the metals used were the same, 
plaintiff demonstrated that the difficulty was not caused by 
electrolytic action between dissimilar metals. 

During the course of its investigations, plaintiff called upon 
and received advice from engineers and experts from various 
organizations, including the United Shoe Machinery Co., the 
Nitralloy Corporation, X-Ray, Inc., and Submarine Signal 
Company. Plaintiff also engaged the services of an eminent 
metallurgist. 

After the various efforts described above had failed, it 
was thought that the rusty residue was formed by a chemical 
reaction occurring between a material known as Gray Parco 
Lubrite, with which many of the parts were coated, and the 
lubricant used. To eliminate this possibility, plaintiff re- 
moved the Lubrite by grinding. Each of the parts was then 
coated with hard chrome and was reground to the original 
dimensions. A model constructed in this manner passed the 
Navy life test. However, a review of the cost of the labor 
and material used showed that the cost of manufacturing the 
antennae in that manner would be prohibitive. 

15. Late in 1946, plaintiff consulted Dr. Chamberlain, an 
eminent nuclear physicist at Michigan State University. 
After examining the unit and reviewing the facts regarding 
its operation, Dr. Chamberlain stated that the difficulty was 
due to molecular evaporation, a phenomenon caused by shock 
energy. He explained that forces of varying magnitudes and 
moving from varying directions were exerted on the shifter 
mechanism when the unit operated and that these forces were 
reflected back and forth internally in the mechanism at the 
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speed of light-—-a speed sufficient to overcome the magnetic 
forces which held the materials together. As a result, mole- 
cules were blasted from the surfaces of the material, and 
when the molecules oxidized and were mixed with the lubri- 
cant, a glue-like. substance was created, and this caused 
the unit to stop. 

Dr. Chamberlain had patented-a shock absorber which had 
been successful in preventing molecular evaporation on other 
devices, but there was no space on plaintiff’s unit for mount- 
ing or attaching the patented shock absorber. In order’to 
use the shock absorber, it would have been necessary for plain- 
tiff to completely redesign the unit and to scrap the sub- 
stantial. inventory it had built up for performance of the 
purchase order of August 31, 1945. 

16. In January 1947,-plaintiff assigned the solution of the 
problem to Mr. Kelly, one of its éngineers who had been 
working on-another project. He was instructed to discard 
the approaches that had been used in the past and to attack 
the problem on the basis of the scientific theories and ex- 
planations advanced by Dr. Chamberlain. About the end 
of February 1947, Mr. Kelly proffered a solution which in- 
volved changing some of the parts of the shifter mechanism 
and the addition of one new part. His solution resolved the 
offending forces so that they added up to zero. He also used 
centrifugal forces to hold the shifter mechanism in place 
and to prevent rocking or relative motion between the shift- 
ing mechanism. and other parts in the device. This solution 
enabled plaintiff to avoid the excessive expense that would 
have been incurred by manufacturing antennae with the 
chrome-plated parts and also required reworking of only a 
small portion of the inventory on hand. 

A unit, involving the changes made by Mr. Kelly, was 
shipped to the Submarine Signal Company in March 1947 
and successfully passed the Navy life test. Thereafter, in 
May 1947 plaintiff began producing and shipping the units 
and completed performance of the contract, plus spare parts, 
in 1948. As already stated, the purchase order had been re- 
vised to reduce the number of units from 232 to 189 plus 
spare parts. The contract price of the units to Submarine 
Signal Company was $1,641 per unit, and after the manu- 
facture of the units utilizing the improvements developed 
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by Mr. Kelly began, plaintiff was able to produce the an- 
tennae at a cost within the limits of the estimate it prepared 
at the time it agreed to deliver the devices at the price speci- 
fied in the purchase order. 

17. Throughout the period when plaintiff was engaged in 
designing and producing a preproduction model of the an- 
tenna, the Navy was kept informed of the difficulties encoun- 
tered by plaintiff and of the various methods which it uti- 
lized in an attempt to solve the problem. The Navy project 
engineer made periodic visits to plaintiff’s plant in company 
with representatives of the prime contractor and observed 
the several attempts plaintiff made to construct a model that 
could meet the requirements. In addition, a Navy engineer, 
who was the head of a section in the Bureau of Ordnance 
that was in technical charge of contracts and programs relat- 
ing to gunfire radar equipment, visited plaintiff’s plant at 
least on one occasion, and the Bureau of Ordnance was ad- 
vised from time to time of the work being done in plaintiff’s 
plant on the antenna. Since the Navy’s contractual rela- 
tionship was with the prime contractor only, the Navy rep- 
resentatives did not undertake to direct or instruct plaintiff 
as to any action that should be taken by plaintiff, nor did the 
Navy engineers object to any of the experiments or methods 
which plaintiff used in its efforts to produce a satisfactory 
antenna. The Navy representatives never met with any rep- 
resentatives of the plaintiff, except when someone from the 
Submarine Signal Company was present. 

18. Although plaintiff underestimated the complexities and 
the costs of producing the antennae called for in the sub- 
contracts with the Submarine Signal Company, the difficul- 
ties which plaintiff encountered in producing a device that 
would pass the Navy life test were of such an unusual nature 
that neither plaintiff, Submarine Signal Company, nor the 
Navy engineers foresaw them. The greater weight of the 
evidence establishes that these difficulties could not reason- 
ably have been foreseen at the time the project was initiated. 

19. There is no evidence that any representative of Sub- 
marine Signal Company or of the Navy reported any ineffi- 
ciency on plaintiff’s part during the time it was experimenting 
with the nutating antenna in attempting to find a solution to 
the difficulty encountered. A number of conferences were 
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held between representatives of the plaintiff, the prime con- 
tractor, and Navy officials. If the technical representatives 
of the Navy who visited plaintiff’s plant during the time it 
was working on the model had been of the opinion that plain- 
tiff was negligent or inefficient in the efforts it made to pro- 
duce a satisfactory antenna, it would have been the duty of 
such Navy representatives to report such negligence or in- 
efficiency to their superiors in the Bureau of Ordnance. No 
such report was made. 

20. There is some evidence that plaintiff was at fault in 
failing to make a dynamic analysis of the problem presented 
when the first model failed to pass the test and before plain- 
tiff began the various experiments to eliminate the difficulty. 
However, the greater weight of the evidence shows that in 
view of the circumstances and the unusual nature of the dif- 
ficulty, plaintiff did all that reasonably could have been ex- 
pected of it. The undisputed evidence shows that it was the 
opinion of the cognizant technical personnel of the Navy 
that plaintiff did everything that could have been expected 
of it in arriving at a solution of the problems it encountered 
in producing an antenna that would meet Navy requirements. 

21. In its efforts to solve the unusual problems which arose 
in the course of designing and developing the antenna unit, 
plaintiff incurred costs which far exceeded the costs it had 
estimated when the project was initiated. These additional 
costs were due to several causes, including the amount spent 
directly on the various experiments and attempted solutions, 
costs due to stopping and starting production, and expenses 
incurred by plaintiff’s subcontractors and suppliers who 
were forced by plaintiff’s orders to stop work and then start 
again at various times. Some of plaintiff’s suppliers went 
out of business, and plaintiff had to look elsewhere for vari- 
ous components which it did not manufacture. In addition, 
there was a strike at plaintiff’s plant from January 1946 to 
April in the same year. 

22. On March 5, 1947, representatives of plaintiff and of 
the Submarine Signal Company attended a conference in 
Washington, D. C., at the Bureau of Naval Ordnance. The 
chief of the contract division of the Bureau presided at the 
meeting. The purpose of the conference was to discuss the 
possibility of financial relief to compensate plaintiff for the 
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losses it had sustained in producing the nutating antenna 
under its subcontracts with Submarine Signal Company. 
The meeting was initiated by a Navy engineer who was the 
head of a section that was in technical charge of contracts 
relating to gunfire radar equipment. He had been impressed 
by the desire of plaintiff to complete its contracts with Sub- 
marine Signal Company under extraordinary difficulties, be- 
lieved that plaintiff had exerted every possible effort to pro- 
duce the urgently needed equipment, and felt that considera- 
tion should be given to any legal remedies that might be 
available to compensate plaintiff for its losses. Although 
plaintiff had informally advised Submarine Signal Com- 
pany of its losses and although the prime contractor was 
aware of the fact that plaintiff had sustained substantial 
losses, plaintiff had not presented any cost figures to the 
prime contractor, nor had plaintiff made any formal appli- 
cation for an increase in the contract price prior to the time 
the meeting was held. Plaintiff was advised that any relief 
it received would have to be obtained from the prime con- 
tractor, since the Navy had no contract with plaintiff. The 
representatives of the prime contractor stated that it had also 
experienced a subsantial loss in the performance of the pro- 
duction contract (NOrd-7250) ; that the extent of its lia- 
bility to plaintiff was to pay plaintiff the contract price for 
the antennae, and that it could not pay plaintiff any excess 
costs, except to the extent that financial assistance was ob- 
tained from the Navy. The chairman of the meeting ex- 
pressed the opinion that the production contract between the 
Navy and Submarine Signal Company should, under the 
circumstances, have been let on a cost-plus-a-fixed-fee basis, 
but that in view of the terms of the prime contract there 
appeared to be no legal basis on which the Navy Department 
could authorize an increase in the contract price. He also 
said, “from the point of view of equity, there is a lot 
involved.” 

At the conclusion of the meeting, it was agreed that plain- 
tiff would supply detailed information on the extent of its 
losses to the Submarine Signal Company, and that the prime 
contractor in turn would prepare and send to the Navy a 
statement setting forth its position and the position of plain- 
tiff regarding the losses occurring under the contract. It 
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was further agreed that when the Navy received the infor- 
mation, further consideration would be given to the matter. 

23. On June 25, 1947, a second conference was held in the 
Bureau of Ordnance. The primary purpose of this meet- 
ing was to discuss a request made by Submarine Signal 
Company in plaintiff’s behalf for a price increase on Con- 
tract NOrd-—7250. The Navy officer in charge of the meeting 
stated that, since the contract was a fixed-price contract, 
with no escalator clause or other price adjustment clauses 
other than clauses which would permit a revision down- 
ward of the price, there was no legal means by which the 
Navy Department could increase the contract price. A sug- 
gestion was made that a request for the relief of plaintiff 
might be submitted as a hardship claim under the terms of 
the then pending Lucas Bill, but plaintiff was advised 
that any such claim would have to be made by the prime 
contractor. 

24. During the conferences, plaintiff’s officers acknowl- 
edged that hindsight had demonstrated that plaintiff’s sub- 
contracts with Submarine Signal Company should have been 
cost-plus-fixed-fee contracts, the same basis on which Sub- 
marine Signal Company entered into the two research and 
development contracts with the Navy. However, plaintiff’s 
president pointed out that the difficulties and complexities 
of the job could not be anticipated when plaintiff signed the 
purchase orders. 

25. At the first of the two conferences above described, one 
of plaintiff’s representatives stated that the company 
would become insolvent if it were forced to fulfill its contract 
with Submarine Signal Company and said that unless plain- 
tiff received financial relief, it could not perform the con- 
tract. Prior to the second conference, plaintiff had written 
Submarine Signal Company that it had stopped operations 
on the production purchase order of August 31, 1945. How- 
ever, at the meeting of June 25, 1947, plaintiff gave notice it 
was no longer standing on that letter. At the same time, one 
of plaintiff’s officers said that plaintiff did not then have suf- 
ficient cost data to determine whether the cost of completing 
the production contract would force the company into in- 
solvency. 
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On December 9 and 10, 1947, plaintiff’s representatives 
conferred with Submarine Signal Company, and at that 
time plaintiff agreed to resume shipping antennae under the 
contract. There were further discussions between plaintiff 
and Submarine Signal Company as a result of which it was 
agreed on Apr'l 8, 1948, that all claims which plaintiff as- 
serted against Submarine Signal Company would be dis- 
posed of in the following manner : 

(1) Submarine Signal Company would submit to the 
Navy Department a request for a change order which would 
involve an additional payment on Contract NOrd-7250 as 
a result of changes which the Navy Department had made 
in the specifications affecting the spare parts, and any money 
received by Submarine Signal Company was to be passed 
on to plaintiff; and 

(2) plaintiff would submit a claim to the Submarine Signal 
Company for that portion of the losses which plaintiff suf- 
fered during the design and development stages of the an- 
tenna as a result of the adoption of certain procedures and 
the use of certain materials that had been insisted upon by 
Submarine Signal Company. 

Plaintiff submitted a claim of $96,315 for the excess costs 
which it claimed to have incurred in category (2) above, 
and on May 14, 1948, Submarine Signal Company agreed 
to pay plaintiff $40,000 in full settlement of all plaintiff’s 
claims arising out of the three purchase orders issued to 
plaintiff. Plaintiff accepted the offer, was paid the $40,000, 
aud on September 1, 1948, plaintiff executed an instrument 
by which it released Submarine Signal Company from all 
claims arising out of the three purchase orders, with the 
exception of any money which Submarine Signa] Company 
might receive from the Navy Department as an increase in 
the price of Contract NOrd-7250 on account of Navy changes 
in the specifications for the spare parts. 

26. On August 2, 1948, Amendment No. 16 to Contract 
NOrd-7250 was issued by the Navy Department and ac- 
cepted by Submarine Signal Company. Under this amend- 
ment, $109,733.80 was paid to Submarine Signal Company 
as an equitable adjustment in the contract price which was 
pai? to reimburse the prime contractor for additional costs 
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that resulted from specification and design changes approved 
by the Bureau of Ordnance with respect to the spare parts. 

On September 8, 1948, Submarine Signal Company paid 
to plaintiff the $109,733.80 received from the Navy Depart- 
ment. The payment was passed on to plaintiff by Submarine 
Signal Company on the condition that if it were required to 
repay the money as a result of a post-audit review of the 
transaction by the General Accounting Office, plaintiff 
would refund the sum to the United States. 

27. In arriving at the amount of losses claimed in this 
action, plaintiff has deducted the $109,733.80 and the $40,000 
which it received from Submarine Signal Company. 

28. Except for defendant’s obligation to grant to Subma- 
rine Signal Company non-exclusive, royalty-free licenses un- 
der patent applications on inventions made under or arising 
out of the research and development contracts, defendant 
has been duly released by said Submarine Signal Company 
and its successors or assigns of and from all liabilities, obli- 
gations and claims whatsoever in law and in equity under 
or arising out of said prime research and development con- 
tracts numbered NOrd-9598 (per release dated and executed 
May 8, 1950), and NOrd-7923 (per release dated and exe- 
cuted November 30, 1949). 

29. The prime production contract, NOrd-7250, between 
plaintiff’s prime contractor, Submarine Signal Company and 
defendant, was duly terminated pursuant to the Contract 
Settlement Act of 1944. 

30. While discussions between plaintiff and the Submarine 
Signal Company were in progress, renegotiation proceedings 
respecting plaintiff’s 1945 renegotiable business had been 
commenced in the War Contracts Price Adjustment Board 
under the Renegotiation Act of 1942. These pr ings in- 
volved not only plaintiff’s contracts with the Submarine Sig- 
nal Company but other contracts with war agencies or sub- 
contracts with prime contractors of such agencies. In such 
proceedings, plaintiff sought to have the losses it had sus- 
tained under the three purchase orders with Submarine 
Signal Company during the years 1945, 1946, 1947, and 1948, 
considered in the redetermination of its profits for the fiscal 
year 1945. The 1945 loss under the three purchase orders 
was taken into account, and the Board gave some considera- 
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tion to the abnormal risk involved in plaintiff’s continuing 
in the manufacture of radar equipment after V-J Day, but 
the Board did not allow any dollar credit for losses on war 
production incurred after December 31, 1945. 

Plaintiff sought a redetermination in the Tax Court of the 
Board’s findings of excessive profits. In the Tax Court, 
where the proceedings were de novo, the matter was resolved 
by stipulation which produced a result that was different in 
several respects from the decision of the Board. In arriving 
at the stipulated amount of plaintiff’s excessive profits for 
the year 1945 in the Tax Court, a loss of $78,617.90 sustained 
by plaintiff during 1945 from its three subcontracts with the 
Submarine Signal Company was considered by the parties, 
but no dollar credit was allowed to plaintiff for the losses 
it sustained in 1946, 1947, and 1948 on the three purchase 
orders. Plaintiff’s loss in 1945 under the three purchase 
orders is not included in its petition in this action. 

31. Plaintiff’s sales for the years 1946, 1947, and 1948 under 
the three subcontracts (purchase orders) entered into during 
1945 with Submarine Signal Company totaled $1,340,339.29, 
on which plaintiff sustained a loss of $527,703.79. 

32. Plaintiff’s total sales during 1946, 1947, and 1948 on 
all subcontracts involving radar antennae or equipment and 
entered into prior to December 31, 1945, by plaintiff with 
Navy prime contractors amounted to $1,922,349.08, on which 
plaintiff suffered a net loss of $467,654.98. 

33. On subcontracts involving radar antennae or equip- 
ment and which were entered into:by plaintiff with various 
Navy prime contractors after December 31, 1945, plaintiff’s 
we sales during the years 1946, 1947, and 1948 amounted 

to $2,566,582.68 and its net profit thereon amounted to 
$334,768.37. 

34. Plaintiff's total loss in the years 1946, 1947, and 1948 
on all subcontracts involving radar antennae or equipment 
and entered into with Navy prime contractors prior to and 
after December 31, 1945, amounted to $132,886.61. 


A true copy. 
Test: Y 
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Clerk, United States Court of Claims 
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BORIS F. NAVRATIL 


Jury 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Cuetr, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3571) 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 3571) for the relief of Boris F. Navratil, having considered the 
same, report favorably thereon without amendment and recommend 


that the bill do pass, 
PURPOSE OF THE BILL 


The purpose of this bill is to permit the expeditious naturalization 
of Boris F. Navratil by waiving the requirements of section 316 of the 
Immigration and Nationality Act as they relate to residence: and 
physical presence within the United States. 


GENERAL INFORMATION 


The beneficiary is a 30-year-old native of Czechoslovakia who was 
admitted to the United States for permanent residence in 1954.. He 
first entered this country as a student in 1949 and has been in the 
United States continuously since that time, except for a brief absence 
in Canada in 1954 when he obtained his visa. His wife was admitted 
to the United States in 1952 and is a lawfully resident alien. He 
received a bachelor of arts and a bachelor of laws degree at the Louisi- 
ana State University but cannot practice law in Louisiana until he 
becomes a citizen of the United States. 

The pertinent facts in this case are contained in a letter dated May 6, 
1957, from the Commissioner of Immigration and Naturalization to 
the chairman of the Committee on the Judiciary. That letter and 
accompanying memorandum read as follows: 
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DEPARTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
Washington, D. C., May 6, 1957. 
Hon. Emanvet Cetwer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. Cuarrman: In response to your request for a report 
relative to the bill (H. R. 3571) for the relief of Boris F. Navratil, 
there is attached a memorandum of information concerning the bene- 
ficiary. This memorandum has been prepared from the Immigration 
and Naturalization Service files relating to the beneficiary by the New 
Orleans, La., office of this Service, which has custody of those files. 
According to the records of this Service, the complete name of the 
beneficiary is Boris Francis Navratil. 

The bill would permit the beneficiary to become naturalized at any 
time after the date of its enactment upon compliance with all of the 
requirements of the Immigration and Nationality Act, except those 
under section 316 of that act relating to period of residence and 
physical presence within the United States. 

Sincerely, 
J. M. Swine, Commissioner. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE BORIS F. NAVRATIL, 
BENEFICIARY OF H. R. 3571 


The beneficiary, whose complete name is Boris Francis 
Navratil, was born on November 26, 1927, in Prague 
Czechoslovakia. He claims to be stateless. He marrie 
Constance Parr, a British subject, on October 31, 1952, in 
New Orleans, La. This is their only marriage. Mrs. 
Navratil was lawfully admitted to the United States for 
permanent residence on October 23, 1952. They have one 
son who was born on April 12, 1956, in Baton Rouge, La. 
The beneficiary and his family reside at 215 Highland Drive, 
Baton Rouge, a. The beneficiary is employed as an in- 
surance adjuster and earns approximately $400 per month. 
His wife is employed as a stenographer and earns $318 per 
month. Their assets consist of an equity in their home. 
The beneficiary received a bachelor of arts and a bachelor of 
laws degree at the Louisiana State University. His parents 
reside in Czechoslovakia. 

The beneficiary was lawfully admitted to the United States 
for permanent residence on December 23, 1954, at New 
Orleans, La. He first entered the United States on Septem- 
ber 16, 1949, at New York, N. Y., as a nonimmigrant student. 
He subsequently was granted preexamination by this Service 
enabling him to obtain an immigrant visa in order to reenter 
the United States lawfully for permanent residence. 

The beneficiary desires to expedite his naturalization, as 
United States citizenship is required for admission to the 
bar of the State of Louisiana. 

The alien was the beneficiary of H. R. 10455, 84th Con- 
gress, which was not enacted. 
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Mr. Morrison, the author of H. R. 3571, submitted the following 
letters in support of his bill: 
Baton Rovas, La., March 12, 1956. 
Hon. James Morrison, 
House of Representatives, 
Washington, D. C. 


Dear Str: I have hesitated to impose on you with this matter; 
however, I have now come to realize that in the writing of this letter 
lies my only chance to achieve the materialization of a goal which is 
of greatest importance to me. Allow me, then, briefly, to put this 
matter before you. 

In March 1948, I escaped from Czechoslovakia, the country of my 
birth, because the Communist usurpation of that state had made it 
impossible for me to stay there. By way of Austria I made my way 
to England where I took up temporary residence. In 1949 the 
Masaryk Institute of New York presented me with the splendid 
ervey to come to the United States and continue my studies, 
which had begun at Prague’s Charles University. Since a Cezech 
quota visa for America was all but unobtainable at that time, I was 
issued with a temporary student visa. I arrived in America on 
September 19, 1949, and enrolled forthwith in Louisiana State 
University. 

Toward the end of 1950 the immigration authorities were already 
advising me that I could not be permitted to stay. I began pro- 
ceedings to change my immigration status to that of a permanent 
resident under section 3 (c) of the then effective Displaced Persons 
Act. Although I undoubtedly qualified for permanent admission 
under this section, my case was met with endless delays until finally, 
in June of 1952, the Displaced Persons Act expired and I found myself 
at the precise spot from which I had started out. 

In October 1952, my fiance joined me from England as a legally 
admitted permanent resident of the United States of America, and 
we were married. This enabled me to continue my odyssey under 
section 203 (a) (3) of the Immigration and Nationality Act of 1952. 
This new action, begun in the fall of 1952, finally bore fruit on Decem- 
ber 23, 1954, when, after a trip to Canada, I reentered the United 
States as an immigrant at last. 

Meanwhile, I continued my studies at Louisiana State University. 
My original sponsors offered me only temporary assistance but I 
found that this country offered much better opportunities than most 
and I derived satisfaction from working my way through college. 
In this respect, of course, I must acknowledge my wife’s efforts, 
which from 1952 onward greatly improved the situation. In due 
course I received by beithelst of arts and went on to study law at 
LSU’s Law School. 

In May of last year I graduated from law school and anticipated 
settling down to the profession which I had chosen for myself. How- 
ever, an obstacle which I had totally failed to take into account 
presented itself: It appears that, in order to be admitted to the 
practice of law, I have to be an American citizen. Of course, at the 
time I graduated from law school I had been residing in this counéry 
almost 6 years—normally a more than sufficient stay for naturaliza- 
tion purposes—however, under the existing immigration laws, 5% of 
these 6 years did not count. 
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Many members of the law faculty and other local citizens of repute 
who have known me since I settled in Baton Rouge were of the 
opinion that I should not be denied the privilege of practicing law 
because of the intricacies of the immigration laws and that the Louisi- 
ana Supreme Court should make an exception in my case. With their 
blessings I called on Chief Justice Fournet to inquire about the 
feasibility of such an exception. The chief justice promised full coop- 
eration in an effort to secure a ruling of the court favorable to me, but 
he advised me that, like all other applicants for bar admission, I 
would have to be presented to the court by the bar-admissions com- 
mittee. Unfortunately, my application to this committee failed to 
pass the necessary vote. 

Ever since this turn of events I have been leading a fairly miserable 
existence. Because of my disadvantage I have not even been able to 
secure employment in the legal field which is the only one which would 
really satisfy me and in which I could deploy my Sete glist, assets 
to the greatest benefit of those around me. If events are left to take 
their normal course I shall not be able to be admitted to the bar until 
1960, By that time I shall have been in this country for well over 
10 years. By that time also, it seems inevitable that I shall have lost 
all contact with the law. 

These were the thoughts which prompted me to write to you. I 
know from firsthand experience that you are a past master in “getting 
things done.” Mr. Minieris, to whom you have rendered some inval- 
uable assistance in settling his immigration problems, was for a long 
time my roommate at LSU. I therefore conceived the audacious idea 
of presenting my case to you and inquiring whether anything at all 
can be done to accelerate my naturalization. I know that what I 
am asking you to do is no easy matter. Unless I am mistaken, the 
only way to alleviate my situation is that of special legislation, but 
believe me that I am not asking for this favor lightly. I am asking 
for it under the pressure of a situation which causes me not only the 
hardship of being barred from the profession which has entailed 6 
years of study in this country, but also from. the compelling reason 
that I regard this country as my home and, given every choice, would 
never wish to leave it. All this is only by way of saying that if the 
5-year period is aimed at making prospective citizens realize that they 
truly want to become Americans, that purpose has long been accom- 
plished in my case. I have been an American at heart for a long time 
and I feel it as a keen disappointment that I cannot become an 
American in fact because of, what appears to me to be, a technicality. 

Mr. McCollister, my onetime fellow student and a good friend since, 
has very kindly offered to support this petition. Should you wish to 
have some additional references I would be most happy to supply 
them. 

Again, apologizing for this imposition and hoping that I might 
have the privilege of your anene consideration, 

I am, 

Yours very truly, 
Boris F. Navratiu. 





EERE 
Ser 
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Baton Rovuas, La., March &, 1957. 
Hon. James H. Morrison, 
House of Representatives, 
Washington, D. C. 

Dear Mr. Morrison: Please accept my grateful thanks for the 
new actions you have undertaken to help me reach my naturalization. 
Whatever the outcome, I am certain that I could not have placed my 
case into more able or generous hands. 

I am sorry that among all the information concerning myself with 
which I flooded you I neglected to include such a basic item as the 
date and place of my birth. I was born in Prague, Czechoslovakia, 
on November 26, 1927. Should there be any other facts or documents 
you need, please advise me and I will endeavor to furnish you with 
them promptly. 

I am, 

Yours very sincerely, 
Boris F. NAvRATIte 





State or LovlsIAna, 
House or REPRESENTATIVES, 
Baton Rouge, March 13, 1956. 
Hon. James H. Morrison, 
House of Representatives, 
Washington, D. C. 

Dear Jimmy: I am writing this letter in behalf of Mr. Boris F. 
Navratil, who is attempting to obtain United States citizénship. 
Mr. Navratil and I were students together at Louisiana State Uni- 
versity Law School and he now meets all qualifications for practicing 
law in Louisiana except that of being a full-fledged citizen. He 
arrived in the United States in September 1949; however, he was not 
admitted as a permanent resident until December 1954. If Mr. 
Navratil does not receive some special consideration, it will be neces- 
sary for him to wait until 1960 to obtain citizenship and begin the 
practice of law. 

I know of many cases where Congressmen have introduced special 
legislation to take care of deserving cases; therefore, i respectfully 
request that you consider the introduction of a bill which would enable 
Mr. Navratil to become a citizen immediately. It seems to me that 
this could be accomplished by allowing his period of actual sojourn in 
the United States from 1949 to count as actual residence. 

I have known Mr. Navratil for several years and know him to be 
a person of high moral character and a person deserving in every 
respect of becoming an American citizen. 

go asked Mr. Navratil to prepare a letter setting forth his 
situation and I forward it to you erowitlt 

Anything you can accomplish for Mr. N avratil will be considered 
a personal favor to me. 

Very sincerely yours, 
Rotre H. McCo.uister. 


Upon consideration of all the facts in this case, the committee is 
of the opinion that H. R. 3571 should be enacted and accordingly 
recommend that the bill do pass. 


O 
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July 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Hriurnes, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R, 12903) 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 12903) for the relief of Wolfgang Stresemann, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of this bill is to permit Wolfgang Stresemann to remain 
abroad without losing his United States citizenship until October of 
1961. 

GENERAL INFORMATION 


The beneficiary is a 54-year-old native of Germany who migrated 
to the United States in 1939 and became a citizen of the United States 
in 1945. He is serving as chief official of the Radio Symphony 
Orchestra in Berlin pa. has been in Germany since 1955 with the 
exception of brief visits to the United States. 

The Director of the Passport Office, Department of State, submitted 
the following report recommending the enactment of this legislation: 


DEPARTMENT OF STATE, 
Washington, July 3, 1958. 
Re H. R. 12903. For the relief of Wolfgang Stresemann. 
Hon. Emanvuet CEuuer, 
hairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cetuer: Thank you for your letter of June 27, 1958, 
requesting a report on H, R. 12903, for the relief of Wolfgang Strese- 
mann. 


20007 
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The files of the Passport Office show that Wolfgang Stresemann 
was born at Dresden, Germany, on July 20, 1904, that he emigrated 
to the United States in 1939, and that he was naturalized on December 
17, 1945. He is married to a native-born United States citizen and 
they have a son, born in the United States in 1955. 

Mr. Stresemann has been in Germany, the country of his birth, 
since October 21, 1955, except for the period from December 16, 1955, 
to January 29, 1956. On April 18, 1957, his passport was renewed at 
the United States mission at Berlin, to be valid to October 20, 1958, 
when he apparently would lose his United States citizenship under 
section 352 (a) (1) of the Immigration and Nationality Act of 1952 
if he continued to reside in Germany. 

Mr. Stresemann has made application for a further extension. of his 
passport to enable him to continue to reside in Germany, where he is 
the intendant or chief official of the Radio Symphony Orchestra. In 
connection with his application for an extension of his passport, 
Mr. Stresemann has submitted letters from officers of the United 
States Information Service:in Berlin, attesting to the high quality, of 
his professional and cultural work in the field of music. The letters 
mention his frequent appearances as a speaker on American music 
and a variety of other aspects of American life and culture at United 
States Information Centers in Berlin and West Germany and before 
other groups seeking to promote understanding and friendly relations 
between the United States and Germany and his generous cooperation 
in lending his professional talents and personality in support of 
American projects. Mr. Stresemann’s work in Germany hasbeen of 
such direct and substantial benefit to the interests of the United 
States that were he residing in a country other than the country of 
his birth or former nationality, his case could be considered as coming 
within section 354 (2) (C) of the act. His case does not, however, 
appear to come within any of the exceptions provided for in section 353 
which operate to preserve the citizenship of naturalized citizens who 
remain in their native countries for more than 3 years:. The Depart- 
ment, therefore, considers that his case is one in which the Congress 
would be fully justified in enacting a private bill such as H. R. 12903, 

Sincerely, 
Frances G. Knieurt, 
Director, Passport Office. 


The Commissioner of Immigration and Naturalization submitted 
the following report on this legislation: 


Unitep States DreparTMENT OF JUSTICE, 
IMMIGRATION AND NATURALIZATION SERVICE, 
OFFICE OF THE COMMISSIONER, 
Washington, D. C., July 22, 1958. 
Hon. EManvubu CEeLuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


Dear Mr. CuHarrMan: In response to your request for a report 
relative to the bill (H. R. 12903) for the relief of Wolfgang Stresemann, 
there is attached a memorandum of information concerning the bene- 
ficiary. This memorandum has been prepared’ from the Immigration 
and Naturalization Service files relating to the beneficia y the 
Detroit, Mich., office of this Service, which has custody of these files. 


TS Se 
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According to the records of this Service, the full name of the beneficiary 
is Gert Wolfgang Adolf Stresemann. 

The bill would exempt Mr. Stresemann, a naturalized citizen of the 
United States, who has resided in Germany since 1955, from the 
provisions of section 351 (a) (1) of the Immigration and Nationality 
Act, which provides that naturalized citizens shall lose United States 
citizenship by reason of subsequent continuous residence for 3 years 
in the country of their birth. It also provides that the exemption 

anted the beneficiary be contingent upon his return to the United 

tates by October 20, 1961. 

~ Sincerely, 
J. M. Swine, Commissioner. 


MEMORANDUM OF INFORMATION FROM IMMIGRATION AND 
NATURALIZATION SERVICE FILES RE WOLFGANG STRESE- 
MANN, BENEFICIARY OF H. R. 12903 


Information concerning the case was obtained from Roland 
M. Athay, the beneficiary’s brother-in-law. 

The beneficiary was born in. Dresden, Germany, on July 20, 
1904. He entered the United States for permanent residence 
in 1939 and was naturalized as a citizen of this country in 
1945. Mr. Stresemann resides with his wife and two children 
in Berlin-Grunewald, Germany, where he is engaged as gen- 
eral manager of the Radio Symphony Orchestra. Radio 
Symphony Orchestra is the direct successor to the RIAF 
(Radio in American Sector) Orchestra, and is responsible for 
providing radio in the American sector with a great portion 
of its musical production needs. 

Since his entry into the United States for permanent resi- 
dence, Mr. Stresemann has been active in musical circles as 
a conductor and as a critic. From 1949 to 1955 he was the 
conductor of the Toledo Orchestra, Toledo, Ohio. In 1953 
in Munich, Germany, he was married to Mary Jean Athay, 
a United States citizen, who was born in Detroit, Mich., on 
June 2, 1924. A son was born of this marriage in Detroit, 
Mich., on November 27, 1955, and a daughter, in Berlin, 
Germany, on December 18, 1957. The beneficiary’s father 
is deceased. His mother and brother reside in the United 
States and are naturalized citizens of this country. 

Mr. and Mrs. Stresemann went to Germany in 1955, where 
the beneficiary was to act as historical advisor for a motion 
picture based on the life of his father, Gustav Stresemann, 
former Chancellor of Germany. At the conclusion of this 
assignment, the beneficiary was offered and accepted the 

osition of manager of the newly formed Radio Symphony 
rchestra. 

Mr. Stresemann’s United States passport, which was issued 
on May 16, 1955, is valid to October 20, 1958. Mr. Strese- 
mann is also the beneficiary of S. 3984, 85th Congress. 


Mr. Cederberg appeared before a subcommittee of the Committee 
on the Judiciary and testified in support of his bill, as follows: 


Mr. Chairman and members of the committee, H. R. 12903 
involves the case of an American citizen who is faced with 
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the problem of remaining in a foreign land where is he en- 
Roeed in an important good will mission in behalf of the 

nited States and losing his American citizenship or return- 
ing to the United States and abandoning his activities at a 
time when we are in need of making and keeping friends 
abroad. 

Dr. Wolfgang Stresemann, for whose relief this bill was 
introduced by me, is the son of Gustav Stresemann, former 
Chancellor and Foreign Minister of Germany. 

Dr. Stresemann is an American citizen. He was natural- 
ized in New York on December 17, 1945, about 6 years after 
his arrival in the United States. He is 54 years of age, is 
married to an American-born woman and has two children, 
a son who was born in Detroit, and a daughter who was born 
in Berlin. The daughter is a United States citizen. 

Dr. Stresemann’s mother resides in New York, as does his 
brother. The brother is also a citizen of the United States. 

Dr. Stresemann is a professional musician and held a num- 
ber of positions as conductor and critic in New York, and was 
conductor of the Toledo, Ohio, orchestra from 1949 to 1955. 

In 1955 he was asked by German officials to return to that 
country on a temporary basis and serve as historical adviser 
on a film based on the life of his father who, incidentally, 
won the Nobel peace prize in 1926. 

It was Dr. Stresemann’s intention to return to the United 
States on the completion of this work but he was asked to 
become general manager of the German Radio Symphony 
Orchestra in Berlin. At this particular time there was a 
question whether this orchestra, which was the major organ- 
ization of its kind in Berlin, could continue, due to a change 
in policy in Washington with iene to participation by 
native United States employees. The orchestra was sepa- 
rated from United States activity and became an inde- 
pendent body under Dr. Stresemann. 

The United States consul in Berlin was advised by one 
of the officials of the Symphony Orchestra Co. that, and I 
quote—‘It is generally recognized that only the personality 
and efforts of Dr. Wolfgang Stresemann made it possible for 
the orchestra to continue. It is my personal belief, and I 
know my views are shared by several Berlin authorities, that 
without Dr. Stresemann the orchestra could not survive for 
more than 6 to 9 months.” This official also pointed out 
that the selection of Dr. Stresemann has resulted in benefits 
to the United States cultural position in Germany. 

I might say that the Radio Symphony Orchestra, of 
which Dr. Stresemann is general manager, is considered to 
be one of the leading cultural institutions of free Berlin. It 
is an internationally famous orchestra and, I am told, ranks 
with the Vienna Philharmonic, the London Philharmonic 
and other outstanding orchestras. 

Dr. Stresemann’s passport expires next October, and if he 
were to return to the States at this time and stay the required 
number of years it would be very difficult to carry on the 
work that he has been doing, which I am sure reflects in favor 
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of the United States. There is on record in the State Depart- 
ment a number of letters speaking very favorably of the 
activities of Dr. Stresemann in appearing before numerous 
groups in Berlin discussing American music and a variety of 
other aspects of American life and culture. 

I believe the findings of the State Department and the 
Immigration and Naturalization Service are such that this 
committee would be justified in making a favorable report 
and giving speedy consideration to this bill in order that 
Dr. Stresemann might remain abroad and carry on the good 
work that he is doing. 


Upon consideration of all the facts in this case, the committee is 
of the opinion that H. R. 12903 should be enacted and accordingly 
recommends that it do pass. 





